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IN THE UTAH COURT OF APPEALS 
THE STATE OF UTAH, 
Plaintiff/Appellee, 
v. 
STEPHEN LAINE WELLS, 
Defendant/Appellant. 
Case No. 950773-CA 
Priority No. 2 
JURISDICTIONAL STATEMENT 
This appeal is from a final judgment and conviction for 
attempted possession of a controlled substance, a class A 
misdemeanor, in violation of Utah Code Ann. § 58-37-8 (1994) (a 
copy of the Order of Final Judgment is attached hereto as 
Addendum A), in the Third Judicial District Court in and for Salt 
Lake County, State of Utah, the Honorable J. Dennis Frederick, 
Judge, presiding. Jurisdiction is conferred on this Court 
pursuant to Utah Code Ann. § 78-2a-3(2) (f) (Supp. 1995) . 
STATEMENT OF THE ISSUE AND STANDARD OF REVIEW 
The issue presented for review is as follows: 
Whether the trial court erred in denying Defendant/Appellant 
Stephen Laine Wells' ("Wells") Motion to Suppress, based on the 
following, which is not supported by the record: that (1) 
officers believed Wells was a fleeing felon or likely to escape, 
(2) officers believed their safety or the public's safety was at 
risk, and/or (3) officers believed the destruction of evidence 
was imminent to justify a warrantless search of Wells' home. 
STANDARD OF REVIEW: "In reviewing a trial court's ruling on 
a motion to suppress, [this Court] accord[s] no deference to the 
trial court's legal conclusions and review[s] them for 
correctness. However, [this Court] will disturb the trial 
court's underlying factual findings 'only if those findings are 
clearly erroneous.'" State v. South, 885 P.2d 795, 797 (Utah Ct. 
App. 1994) (citations omitted). 
PRESERVATION OF ARGUMENT 
Wells' Motion to Suppress evidence seized in an unlawful and 
unconstitutional search is preserved in the Record on Appeal 
("R.") at 40-73. The trial court heard oral argument and 
conducted an evidentiary hearing in connection with that motion. 
(R. 137-169.) 
RULES. STATUTES AND CONSTITUTIONAL PROVISIONS 
The following statute and constitutional provisions will be 
determinative of the issue on appeal: 
Utah Code Ann. § 77-23-4 (1993) (renumbered as § 77-23-
204 (1995)), Examination of complainant and witnesses -
- Witness not in physical presence of magistrate --
Duplicate original warrants -- Return. 
Article I, Section 14, Utah Constitution. 
Amendment IV, United States Constitution. 
The text of those provisions is contained in the attached 
Addendum B. 
STATEMENT OF THE CASE 
Nature of the Case, Course of Proceedings and 
Disposition in the Court Below. 
Officers conducted a search without a search warrant and 
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confiscated contraband from a vacuum cleaner and jacket in Wells' 
home on December 27, 1993. Thereafter, Wells was charged by 
Information with unlawful possession of a controlled substance, 
to wit: cocaine, in violation of Utah Code Ann. 58-37-8 (1953 as 
amended), and unlawful possession of a controlled substance, to 
wit: marijuana, in violation of Utah Code Ann. 58-37-8 (1953 as 
amended). (R. 11-12.) 
Wells moved to suppress evidence of the marijuana and 
cocaine on the grounds that the contraband was seized by officers 
during an unlawful and unconstitutional search of his home. (R. 
40-73.) The trial court conducted an evidentiary hearing on the 
matter and ruled from the bench that although Wells and his 
house-mate were arrested, in handcuffs, and in the custody of 
four officers at the time the warrantless search was conducted, 
officers were justified in conducting the search on the grounds 
that (1) they believed Wells was a fleeing felon or likely to 
escape, (2) they believed their safety or the public's safety was 
at risk, and/or (3) they believed the destruction of evidence was 
imminent. (R. 137-169.) 
In addition to the bench ruling, the prosecutor prepared a 
separate set of "Findings of Fact and Conclusions of Law Denying 
Motion to Suppress Evidence" (R. 109-114) (hereinafter "Findings 
and Conclusions"), which was entered by the trial court over the 
objections of counsel for Wells. (R. 82-84.) 
Thereafter, Wells entered a guilty plea to one count of 
attempted possession of a controlled substance, a class A 
3 
misdemeanor. (R. 098-106.) The parties specifically conditioned 
the plea upon the preservation of Wells' right to appeal the 
trial court's denial of the Motion to Suppress, pursuant to Rule 
11(i), Utah Rules of Criminal Procedure, and to withdraw the plea 
in the event Wells prevailed on appeal. (Id.) 
In addition, the prosecutor and counsel for Wells stipulated 
to the entry of an order staying the entry of the trial court's 
Findings and Conclusions, "until further order" of the trial 
court. (R. 120.) On October 27, 1995, the trial court entered 
an Order of Final Judgment, and supplemented the Findings and 
Conclusions with the transcript of the Preliminary Hearing 
relating to this matter, and the transcript of the evidentiary 
hearing on Wells' Motion to Suppress. (R. 121-123.) (A copy of 
the Findings and Conclusions is attached hereto as Addendum C.) 
Wells appeals from the Order of Final Judgment. (R. 123.) 
STATEMENT OF FACTS 
On December 27, 1993, four Salt Lake police officers went to 
Wells' home to arrest him and his house-mate, Kelly Jensen 
("Jensen"). (R. 049, 054, 110.) The officers had arrest 
warrants for both individuals for prior parole violations. (Id.) 
While one officer knocked on the rear sliding glass door to 
Wells' home, a second officer, E. Robby Russo ("Russo"), hid from 
view at the corner of the house. (R. 049, 060-61.) Russo 
testified that Wells went to the door and the first officer asked 
if Stephen Wells was present. Wells told the officer that he was 
not there. (R. 049.) Russo testified that he appeared from 
4 
around the corner and, although curtains covered the whole door, 
recognized Wells. (R. 049-50, 061.) He also testified that he 
observed Wells reach into his pocket and pull something out while 
running down the stairs yelling, "Its Russo again". (R. 049-50, 
052, 110, 161.) 
At that point, Russo told Wells to open the door. (R. 049-
50.) Wells did not respond. (Id.) Russo picked up a shovel and 
shattered the sliding glass door to the home in order to gain 
entry. (R. 049-50.) Once inside, Officer Gary Sterner 
("Sterner") went downstairs where he encountered Wells at the 
bottom of the stairs. He immediately placed Wells against the 
wall and arrested him. (R. 147-48.) Before placing Wells under 
arrest, Sterner was bitten by a dog. (R. Id.)* The other 
officers went past Sterner and arrested and handcuffed Jensen. 
(R. 050-51, 065, 148.) Sterner then sat with Jensen in a 
bedroom. (R. Id.) 
Without providing Wells or Jensen with their rights per 
Miranda (R. 063-65),2 Sterner began to question Jensen (R. Ill, 
149-50) . She informed Sterner that Wells had drugs stored inside 
the vacuum cleaner and inside the lining of a jacket. Officers 
went to a separate room in the house where the jacket was located 
and they retrieved a "jawbreaker size quantity" of cocaine from 
1
 According to Russo, the dog was immediately "gassed" and then 
separated from the officers and the suspects. (R. 053, 065.) 
2
 According to Russo, he did not Mirandize Wells because they had 
"dealt with each other for so long" and Wells "doesn't answer questions." 
(R. 065.) 
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the lining. (R. 053-54, 066-67, 111.) Russo located the vacuum 
cleaner and confiscated marijuana wrapped in a baggy. (R. 066, 
111, 148-151.) Jensen may have gone in handcuffs with officers 
to the rooms where the vacuum cleaner and jacket were located. 
(R. 150-51.) 
The fully marshalled evidence reflects that at the time 
officers searched the jacket and vacuum cleaner, 
they were no longer in pursuit of Wells or Jensen. 
In fact, Jensen and Wells were arrested, in handcuffs, 
and in the custody of the four officers. (R. 065, 067, 
152.) 
neither Jensen nor Wells had access to the 
marijuana and cocaine and neither could have destroyed 
the contraband. In fact, Jensen and Wells were not in 
the rooms where the items were located, although Jensen 
may have accompanied officers in handcuffs to those 
rooms to retrieve the contraband. (R. 147-48, 150-51, 
053, 065-67.) 
officers had already made assurances that no other 
persons were in the house. (R. 054, 062, 066 (the 
prosecutor admitted that officers made that assurance 
immediately as they approached and arrested Wells, 
which actions took place prior to the search).) 
The record contains no evidence whatsoever to support the 
following: 
That officers were in any way concerned that Wells 
or Jensen would wrestle themselves free from the 
handcuffs or otherwise make an heroic break for the 
door upstairs, and escape custody. (See record in 
general.) 
That officers were concerned that Wells or Jensen 
was hiding a weapon.3 In fact, Russo knew Wells and 
Jensen, had been to Wells' home on numerous prior 
occasions, and had used Wells in various police 
3
 The prosecutor made several statements to that effect, but they 
are not supported by the testimony of the officers, Russo and Sterner. 
(See R. 48-68, 147-64.) 
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operations as an informant. (R. at 156.) Russo 
testified twice in connection with this matter -- yet, 
he never expressed concern about a weapon. (See Russo's 
testimony, R. at 48-68; 155-64.) 
That officers were concerned about security issues 
as a result of having shattered the sliding glass door. 
(See record in general.) 
Notwithstanding the above, officers failed to obtain a 
search warrant for the residence before locating and confiscating 
the contraband. (R. 110.) In addition to searching the jacket 
and vacuum cleaner, at Russo's request, Wells agreed to open a 
safe for the officers' inspection. They found U.S. currency in 
the safe and confiscated it. (R. 052-53.) 
Thereafter, the state filed and later amended an Information 
against Wells charging him with unlawful possession of a 
controlled substance, to-wit: cocaine, a class A misdemeanor, and 
unlawful possession of a controlled substance, to-wit: marijuana, 
a class B misdemeanor. At the time the original Information was 
filed, a warrant was issued for Wells' arrest as a result of the 
December 27 events. (See R. 009 and 011-12.) 
The charges were "bound over to District Court" based on the 
evidence "of the cocaine and marijuana being found [in the jacket 
and vacuum cleaner] and the toxicology reports substantiat[ing] 
that those were the drugs." (R. 002, 070-71.) Wells moved to 
suppress the cocaine and marijuana as evidence in the trial court 
proceedings on the basis that they were found in an unlawful 
search. (R. 040-73 ("Motion to Suppress").) Although the state 
opposed Wells' Motion to Suppress (R. 143-145), it is important 
to note that during the preliminary hearing the prosecutor 
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admitted that there may have been "some problems with the 
search." (R. 069. ) 4 
In considering the Motion to Suppress, the trial court 
stated that in order for a warrantless search to be justified, 
one or more of the following exigent circumstances must be met: 
[S]pecifically, that the officers were in hot pursuit 
of a fleeing felon, or that there was the potential for 
imminent destruction of evidence, or that there was a 
need to prevent the suspect's escape, or that there was 
a risk of harm to the police officers or others. 
(R. 167.) The trial court then denied the Motion from the bench 
on the following bases: 
The defendant and his roommate, Kelly Jensen, were 
both known illicit drug users to the arresting 
officers. The defendant had previously been used as an 
informant and had been arrested and searched at least 
four times previously. 
On December the 27th, 1993, armed with an arrest 
warrant for the defendant, the officers went to his 
home. Upon arriving at the home, the defendant 
observed Officer Russo outside a glass sliding door and 
yelled, "It's Russo again," et cetera, and ran down 
stairs and pulled something out of his pocket. 
The defendant refused the officers' entry into the 
4
 During the hearing on the Motion to Suppress, Officer Sterner 
testified that he observed a small baggy containing a "green, leafy 
substance" and two smoking pipes on a counter top in "plain view" in the 
home at the time he arrested Jensen. Although Sterner confiscated the 
substance (R. Ill, 148-150), the state did not present evidence 
concerning the substance during the preliminary hearing. (See R. 47-73.) 
In fact, evidence of the "green, leafy substance" was presented for 
the first time during the hearing on the Motion to Suppress. In 
connection therewith, the state failed to present evidence connecting the 
substance to Wells or evidence that the substance was marijuana (Russo 
admitted that the "green, leafy substance" was never submitted to the 
crime lab for a toxicology report (R. 163)). Accordingly, the state's 
leading witness acknowledged in the hearing on the Motion to Suppress 
that Wells was charged only in connection with possession of the 
marijuana found in the vacuum cleaner and the cocaine found in the 
jacket. (R. 163-64.) For that reason, the items found in "plain view" 
are not part of this appeal. 
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premises after being advised they had an arrest warrant 
for him. The officers, four in number, had to force 
entry by breaking the glass door. Officer Sterner was 
attacked and bitten by the defendant's dog while in 
pursuit. 
Sterner observed the defendant at the bottom of 
the stairs and placed him under arrest and cuffed him. 
At this point, the other officers found Kelly 
Jensen hiding in a bedroom and arrested her. She had an 
outstanding warrant. Upon Jensen's arrest, Sterner 
went into the bedroom and observed in plain view a 
baggie [sic] with marijuana which he recognized by 
prior training and experience. 
Upon retrieving the marijuana, he observed two 
pipes used for smoking marijuana in plain view on the 
floor. Sterner overheard Jensen at her arrest tell 
Russo there was cocaine in the defendant's jacket 
lining and more marijuana in a vacuum, which were 
seized. 
The jacket was examined. The defendant's jacket 
was examined for weapons and drugs were discovered. 
The officers were not aware of potential other 
occupants in the house until sometime after the arrests 
and seizure. They did not know that the two 
participants were alone in the house. 
When the officers left the house, indeed, they 
contacted a friend of the defendant's to secure the 
premises since there was a broken door. 
* * * 
Here the facts established by the evidence are 
that the defendant refused to respond to the warrant 
demand for entry, that a forced entry was required as 
the defendant fled, that the defendant's dog attacked 
one of the officers, that the defendant observed the 
officers and started running within the home, that the 
officers were not aware that no one else was in the 
home besides the defendant and his roommate when they 
were advised of the drugs and took possession, and when 
the arrests were effected, the house was unsecured as 
there was a broken door. 
The initial marijuana discovered was in plain view 
on a counter, as were the pipes. The defendant's 
jacket was checked not only for a weapon, but for 
cocaine which was located and seized. 
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The search in question was limited to the two 
areas established by the statements of the co-defendant 
at the time of the arrest. It is my view that the 
officers' seizure of the contraband in question was 
justified as they were reasonably of the view that the 
destruction of the drugs was imminent and/or their 
safety was at risk. There may have been others 
residing or present in the home at the time of the 
seizures unknown to the officers. 
(R. 165-68; see also R. 109-113.) The findings and conclusions 
from the bench ruling relate to the arrest as opposed to the 
search. Yet, at the time of the search, as acknowledged by the 
trial court, both Wells and Jensen were in handcuffs and in the 
custody of four officers. 
In addition, the trial court's findings and conclusions are 
not supported by the record. Neither Russo nor Sterner testified 
that they believed Jensen or Wells may destroy the contraband, 
neither testified that they believed Wells had a weapon, and 
neither testified that they feared for their safety or the safety 
of the public. (See R. 48-68, 147-64.) Unsure in its ruling, 
the trial court hedged its bets: "It is my view that the 
officers' seizure of the contraband in question was justified as 
they were reasonably of the view that the destruction of the 
drugs was imminent and/or their safety was at risk." (R. 168 
(emphasis added).) 
A separate set of "Findings of Fact and Conclusions of Law 
Denying Motion to Suppress Evidence" ("Findings and 
Conclusions") was prepared by the prosecutor and entered by the 
trial court over the objections of defense counsel. (R. 109-113, 
082-083.) In summary, the Findings stated the following in 
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separately numbered paragraphs: 1. on December 27, 1993, the 
officers went to Wells' home to effectuate an arrest; 2. the 
officers did not have search warrants; 3. Russo observed Wells 
reach into his pocket while running downstairs;5 4. the officers 
were forced to break into the home; 5. the officers arrested 
Jensen, after Sterner was attacked by a dog, and they located 
contraband in "plain view" (see notes 1 and 4, supra); 6. Jensen 
directed officers to a jacket and vacuum cleaner, which contained 
contraband; 7. Jensen maintained the contraband belonged to Wells 
and both suspects were booked into jail; 8. officers did not 
initiate a search of the entire home. (R. 109-111.) 
The Conclusions stated the following in separately numbered 
paragraphs: 1. Utah law permits officers to use due force to 
effectuate an arrest; 2. "exigent circumstances" existed at the 
time of the arrest, including the following: (a) Wells lied about 
his identity, (b) Wells fled from officers, (c) Wells reached 
into his pocket to retrieve something that could have been a 
weapon or contraband, (d) an officer was attacked by a dog that 
had to be subdued, (e) officers did not know how many persons 
were in the house, (f) both suspects were known drug users, (g) 
previous searches had been conducted at the house and it was 
likely the suspects could conceal or destroy contraband, (h) 
officers found Jensen hiding in the basement, (i) a substance was 
observed in "plain view", (j) officers limited the scope of their 
5
 Incidently, the record contains no evidence that Russo searched 
Wells' pockets, or that Russo discovered anything on Wells' person. 
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search, (k) the jacket "could easily house a weapon" justifying 
the search of clothing "as well as the vacuum cleaner," and (1) 
contraband was recovered; 3. Utah Code Ann. § 77-7-2 specifies 
exigent circumstances justifying a warrantless arrest; 4. 
officers had warrants for the arrest of Jensen and Wells and 
while effecting them, Wells "fled" downstairs and "possibly 
conceal[ed] evidence"; and 5. officers did not use excessive 
force or expand the scope of the arrest or search beyond the 
vacuum cleaner and jacket, and areas that may house suspects and 
weapons. (R. 112-113.) 
The Findings and Conclusions do not identify exigent 
circumstances to justify a warrantless search and, in relevant 
part, lack support in the record. Specifically, 
-- Conclusion 2(c) states that Wells "reached into his 
pocket to retrieve something while running down the 
stairs, that could have been either a weapon or 
contraband." (R. 112.) Likewise, Conclusion 2(k) 
states that the jacket could easily house a weapon. (R. 
112.) Neither conclusion is supported by the record. 
In addition, 2(c) relates only to the arrest. 
Conclusion 2(g) states that "it was likely that 
suspects would conceal or destroy contraband if allowed 
sufficient time." (R. 112.) This appears to be a 
boiler-plate conclusion since it relates to nothing in 
particular and is not supported by the record in this 
case. At the time officers learned that contraband may 
be found on the premises, neither Wells nor Jensen was 
in a position to conceal or destroy it since they both 
were arrested and in the custody of four officers. 
-- Conclusion 2(e) states that it was not known at the 
time of the arrest how many suspects or other persons 
may have been in the basement who might have been 
potentially hazardous to officers. (R. 112.) Again, 
that Conclusion relates to the arrest rather than the 
search. At the time of the arrest and prior to the 
search officers conducted a separate search (that did 
not include the jacket or vacuum cleaner) to ensure 
12 
that Wells and Jensen were the only persons in the 
house. (R. 054, 062, 066.) 
-- Conclusions 3 and 4 reference the arrests and 
concern concealing and destroying evidence and injuring 
persons or property. They are misleading since they do 
not relate to the later warrantless search, which is at 
issue in this case. (R. 113.) In addition, there is no 
evidence in the record to suggest that officers were 
concerned that Wells or Jensen would destroy evidence 
or injure persons or property. (R. 065, 067, 152.) 
Subsequent to the trial court's ruling, Wells entered a 
guilty plea in connection with one count of attempted possession 
of a controlled substance, a class A misdemeanor, pursuant to 
Rule 11 (i), Utah Rules of Criminal Procedure. The parties 
specifically conditioned the plea upon the preservation of Wells' 
right to appeal the trial court's denial of the Motion to 
Suppress, and to withdraw the plea in the event Wells prevailed 
on appeal. (R. 098-106.) Wells appeals from the Order of Final 
Judgment. 
SUMMARY OF THE ARGUMENT 
A warrantless search of a home is presumptively unreasonable 
and unconstitutional. The state bears a heavy burden in 
demonstrating that circumstances at the time of a warrantless 
search existed to justify that search under the Fourth Amendment 
of the federal Constitution and Art. I, sec. 14 of the Utah 
Constitution. 
In this matter, officers searched and found marijuana and 
cocaine in a vacuum cleaner and jacket inside Wells' home. At 
the time of the search, officers did not have a search warrant. 
In a hearing in this matter on Wells' Motion to Suppress the 
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contraband as evidence, the trial court ruled that "exigent 
circumstances" existed to justify the warrantless search, based 
on the following: (1) officers believed Wells was a fleeing felon 
or likely to escape, (2) officers believed their safety or the 
public's safety was at risk, and/or (3) officers believed the 
destruction of evidence was imminent. 
Although the state called the officers, who conducted the 
warrantless search of Wells' home, to testify in the hearing on 
the Motion to Suppress, the state failed to elicit a scintilla of 
testimony from the officers indicating any exigent circumstances 
existed to justify the search. Rather, the two officers 
testified that at the time of the search, (1) Wells and Jensen 
were arrested, in handcuffs, and in the custody of four officers, 
(2) the searched items were located in areas away from the 
suspects, and (3) officers had already made assurances that no 
other persons were in the house. 
Neither officer testified or even suggested that they 
believed Wells or Jensen would destroy the contraband, neither 
testified that they believed Wells had a weapon, and neither 
testified that they feared for their safety or the safety of the 
public. In addition, the officers apparently made no effort 
whatsoever to secure a search warrant before seizing the 
contraband. 
Because the state failed to present any evidence to support 
the trial court's determinations, the trial court's ruling is 
erroneous. Because the state has failed to overcome the 
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presumption of unreasonableness, the trial court's ruling on the 
Motion to Suppress must be reversed. 
ARGUMENT 
IN ORDER TO JUSTIFY THE WARRANTLESS SEARCH, THE STATE 
MUST SHOW PROBABLE CAUSE AND EXIGENT CIRCUMSTANCES. 
The Fourth Amendment to the United States Constitution 
provides: 
The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
Warrants shall issue, but upon probable cause, 
supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons or 
things to be seized. 
The Utah counterpart is identical in relevant part to the federal 
provision and is given as much, if not more, force. Utah Const. 
Art. I, sec. 14; State v. Larocco, 794 P.2d 460, 465-68 (Utah 
1990); accord. State v. Gardiner, 814 P.2d 568, 571 (Utah 
1991).6 
In considering searches and seizures in the home, this 
Court stated: "The warrant requirement of the fourth amendment, 
which is imposed on agents of the government who seek to enter a 
home for purposes of a search or arrest, is the 'principal 
protection against unnecessary intrusions into private 
dwellings.'" State v. Northrup, 756 P.2d 1288, 1290 (Utah Ct. 
6
 In determining whether the warrantless search in this matter was 
justified, the Fourth Amendment of the federal Constitution and Art. I, 
sec. 14 of the Utah Constitution, as construed in State v. Larocco, 794 
P.2d at 460, are equally persuasive, and compel the determination that 
the evidence of marijuana and cocaine must be suppressed. Wells is not 
seeking a distinct analysis of exigent circumstances under Art. I, sec. 
14. 
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App. 1988) (citations omitted). Unless a governmental agency has 
secured a valid warrant to search a home, under both the federal 
and state constitutional provisions the search is per se 
unreasonable -- "subject only to a few specifically established 
and well-delineated exceptions." Katz v. Unites States, 389 U.S. 
347, 357 (1967); Pavton v. New York, 445 U.S. 573, 586 (1980) 
(warrantless searches and seizures inside the home are 
presumptively unreasonable); Gardiner, 814 P.2d at 571 
(recognizing warrantless searches are per se unreasonable under 
art. I, sec. 14); State v. Northrup, 756 P.2d 1288, 1290-91 (Utah 
Ct. App. 1988). 
Courts have identified the "well-delineated" exceptions as 
follows: (1) when an individual consents to the search; (2) when 
the items seized in the search are in the officer's "plain view"; 
(3) when the search is incident to a valid arrest and limited in 
scope; or (4) when probable cause and exigent circumstances 
exist. State v. Lambert, 710 P.2d 693, 698 (Kan. 1985) .7 
7
 The record in this matter does not justify the search and 
subsequent seizure of the cocaine and marijuana under the first three 
exceptions identified above. See State v. Palmer, 803 P.2d 1249, 1253 
(Utah Ct. App. 1990). First, with respect to the "consent" doctrine, 
although Jensen told officers where the contraband could be found, there 
is no evidence that she or Wells consented to the search. Evidence of 
consent must include clear and positive testimony that consent was 
unequivocal, specific, and freely and intelligently given, without duress 
or coercion, express or implied. State v. Webb, 790 P.2d 65, 82 (Utah 
Ct. App. 1990) , aff 'd. 853 P.2d 898 (Utah 1993) . The record in this case 
contains no evidence whatsoever that officers requested or obtained 
consent to conduct the search. See State v. Harris, 671 P.2d 175 (Utah 
1983) , where admitting to growing marijuana does not mean defendant has 
consented to a search for it. 
Second, although the state argued to the trial court that the vacuum 
cleaner and the jacket were in "plain view", the state gained nothing by 
(continued...) 
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In this matter, the trial court ruled that probable cause 
and exigent circumstances existed to justify the warrantless 
search. Thus, fI[t]he State carries the burden of showing that a 
warrantless search was lawful. In the instant case, it is the 
State's burden to show that both probable cause and exigent 
circumstances were present at the time of the search." Larocco, 
794 P.2d at 470 (citations omitted); State v. Beavers, 859 P.2d 
9, 13 (Utah Ct. App. 1993). "Probable cause" alone is never 
enough, State v. Harris, 671 P.2d 175, 179 (Utah 1983), and 
lf[a]bsent exigent circumstances, that threshold [privacy 
expectation in the home] may not be reasonably crossed without a 
warrant." Payton, 445 U.S. 573, 590 (1980). Because the state 
in this matter failed to prove circumstances sufficiently exigent 
to rebut the presumption of unreasonableness, the warrantless 
search cannot be upheld. 
7(...continued) 
that argument since the vacuum cleaner and jacket were not confiscated 
and were not illegal items. In order for the state to rely on the "plain 
view" doctrine, the state must demonstrate that the cocaine and marijuana 
at issue were in plain view. 
Third, under the "incident to arrest" doctrine, the scope of a 
search "incident to arrest" can be no broader than is necessary to ensure 
against the destruction of evidence and to protect the officer's safety. 
State v. Banks, 720 P.2d 1380, 1384 (Utah 1986); State y. Hygh, 711 P.2d 
264, 272 n. 2 (Utah 1985) (Zimmerman, J., concurring); Shipley v. 
California, 395 U.S. 818, 819-20 (1969). Those factors are strikingly 
similar to the issues that must be considered in determining whether the 
search was justified by exigent circumstances. In this matter, officers 
testified that they conducted a search incident to the arrest of Jensen 
and Wells in order to ensure that no other persons were in the house. 
Significantly, that search did not include an inspection of the vacuum 
cleaner or the jacket. 
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A. WELLS DOES NOT DISPUTE THAT JENSEN'S STATEMENTS TO 
OFFICERS MAY HAVE PROVIDED THEM WITH PROBABLE CAUSE TO 
OBTAIN A SEARCH WARRANT FOR THE VACUUM CLEANER AND 
JACKET. 
Probable cause is defined as "fair probability that 
contraband or evidence of a crime will be found." State v. 
South, 885 P.2d 795, 798 (Utah Ct. App. 1994) (citations 
omitted). Wells does not dispute that officers in this case may 
have had probable cause to suspect that cocaine and marijuana 
would be found inside the vacuum cleaner and jacket in the home. 
Jensen had disclosed as much to the officers after she and Wells 
were in handcuffs and under arrest. Thus, the state likely had 
sufficient probable cause to obtain a warrant to search the 
vacuum cleaner and jacket in the home. State v. Harris, 671 P.2d 
175, 180 (Utah 1983) ("[T]he moment [defendant] informed the 
police officers where the marijuana was growing they had probable 
cause to have a search warrant issued"). 
B. BECAUSE THERE WAS NO THREAT TO SAFETY, NO THREAT 
THAT THE CONTRABAND WOULD BE DESTROYED, AND NO EVIDENCE 
THAT WELLS WOULD FLEE OR ESCAPE, THE STATE CANNOT 
DEMONSTRATE EXIGENT CIRCUMSTANCES. 
The state next must justify the warrantless search by 
showing exigent circumstances. That doctrine is prevalent in 
cases involving automobiles, where "the car is movable, the 
occupants are alerted, and the car's contents may never be found 
again if a warrant must be obtained." See State v. Limb, 581 
P.2d 142, 144 (Utah 1978); State v. Larocco, 794 P.2d 460, 470 
(Utah 1990). The Utah Supreme Court held that exigent 
circumstances existed under Article I, section 14 of the Utah 
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Constitution when the police had probable cause to believe that 
an automobile contained either contraband or evidence of a crime 
and that the evidence may be "lost if not immediately seized." 
Larocco, 794 P.2d at 469-70. 
In that instance, "warrantless searches will be permitted 
only where they satisfy their traditional justification, namely, 
to protect the safety of police or the public or to prevent the 
destruction of evidence."8 Id. (applying Art. I, sec. 14); see 
also Schmerber v. California, 384 U.S. 757, 770-71 (1966); City 
of Orem v. Henrie, 868 P.2d 1384, 1388 (Utah Ct. App. 1994) 
(destruction of blood alcohol justified warrantless search); 
State v. Hodson, 866 P.2d 556, 561 (Utah Ct. App. 1993), rev'd on 
other grounds, 907 P.2d 1155 (Utah 1995); State v. Palmer, 803 
P.2d 1249, 1252 (Utah Ct. App. 1990). 
This Court has recognized that a significant difference 
exists between exigent circumstances involving an automobile and 
those involving a private residence. "In their homes, citizens 
8
 The trial court in this matter determined that a "fleeing" suspect 
and other exigent circumstances enumerated in Utah Code Ann. § 77-7-2 
(1953 as amended) permit a warrantless search under Utah law. (R. 113.) 
The trial court is mistaken and confused. Section 77-7-2 relates to 
warrantless "arrests", not searches. The Utah Supreme Court has 
specifically limited "exigent circumstances" in a warrantless search 
situation to destruction of evidence and safety. While some of the 
exigent circumstances identified in Section 77-7-2 are similar to the 
exigent circumstances sufficient to justify a warrantless search (i.e. 
Section 77-7-2(3) (b) concerns the destruction or concealment of evidence 
and Section 77-7-2(3) (c) concerns injury to officers or the public), the 
statute as a whole is ill-fitting. It is inconceivable that an officer 
will stop to conduct a warrantless search while in "hot pursuit" of a 
fleeing suspect. See State v. Ramirez, 814 P.2d 1131 (Utah Ct. App. 
1991) for application of Section 77-7-2. In this matter, Wells is not 
challenging the constitutionality of the arrest, since the officers had 
arrest warrants when they entered his home. 
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enjoy a 'heightened expectation of privacy.' This is because 
'[p]hysical entry of the home is the chief evil against which the 
wording of the Fourth Amendment is directed.' Further, the 
State's burden in demonstrating both probable cause and exigent 
circumstances is 'particularly heavy' when entry into a private 
residence is involved." State v. South, 885 P.2d 795, 799-800 
(Utah Ct. App. 1994) (citations omitted); City of Orem v. Henrie, 
868 P.2d at 1388. 
In the instant case, the trial court justified the 
warrantless search by erroneously concluding that one or more of 
the following "exigent circumstances" existed: (1) Wells was a 
fleeing suspect and officers needed to prevent his escape; (2) 
the officers' and/or the public's safety was at risk because the 
officers had shattered the glass door and did not know whether 
other persons were in the home at the time of the arrest/search, 
and because the jacket and/or vacuum cleaner could house a 
weapon; and (3) destruction of the drugs was imminent. Since the 
trial court's determinations are not supported by the record (see 
Statement of Facts, supra), the warrantless search cannot be 
justified. 
1. Wells Was Not a Fleeing Suspect or Likely to 
Escape at the Time of the Search. 
As set forth above, at the time officers learned that 
contraband may be found in the jacket and vacuum cleaner, they 
were no longer in pursuit of a fleeing felon, but had arrested 
and placed both Wells and Jensen in handcuffs. (R. 147-48, 050-
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51, 053, 065.) Officers were dealing with a static situation. 
There is no evidence in the record to support the notion that 
officers believed Wells or Jensen would escape custody or flee. 
2. Officers Did Not Believe Their Safety or the 
Safety of the Public Was at Risk. 
The trial court suggests the officers were faced with a 
dangerous situation because (1) "weapons" may have been housed in 
the jacket and/or vacuum cleaner, and (2) other persons may have 
been in the house at the time of the search. 
a. The record lacks evidence to support the 
notion that officers believed Wells or Jensen 
had or would use a weapon. 
At the time officers learned about the contraband, Wells and 
Jensen were arrested and in handcuffs, and the jacket and vacuum 
cleaner were not at Wells' or Jensen's disposal. (R. 147-48, 
150-51, 053, 065-67.) Thus, if a weapon had been housed in the 
jacket and/or vacuum cleaner, because Wells and Jensen were in 
the custody of the officers, they were not in a position to 
recover the items. 
Notwithstanding the lack of evidence, a belief that a 
suspect may have a weapon is insufficient to justify a 
warrantless search. State v. Beavers, 859 P.2d 9, 19 (Utah Ct. 
App. 1993) ("The possibility that a person 'may have had a 
weapon, may have been retreating into the apartment to secure a 
weapon, or the like,' cannot justify a warrantless entry into a 
residence"). To justify the warrantless search, the evidence 
must reflect that officers believed they were at substantial risk 
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at the time of the search. Id. The record in this matter does 
not support such a belief. 
b. The record lacks evidence to support the 
notion that officers believed others were in 
the house. 
At the time of the arrest and prior to searching the vacuum 
cleaner and jacket, officers had confirmed that no one else was 
home. (R. 054, 062, 066. ) 9 As though securing the house at the 
time of the arrest was not enough, the trial court suggests that 
the shattered glass door created an exigency. (R. 167-68.) In 
that instance, the urgency was created by the officers since they 
shattered the glass door. "Police cannot create the exigency in 
order to justify a warrantless entry." Beavers, 859 P.2d at 18. 
Even if shattering the glass door created a viable exigency, 
the "evidence at the suppression hearing does not indicate the 
police possessed a reasonable belief that they were in danger." 
Id. (emphasis added). Consequently, the warrantless search on 
that basis cannot be justified. Id. 
3. Destruction of the Evidence Was Not Imminent Where 
Wells and Jensen Were Arrested, in Handcuffs and in the 
Custody of Four Officers. 
Finally, the trial court found that officers believed the 
contraband would be destroyed or concealed, thereby justifying a 
warrantless search. 
[However, u]nlike an automobile, a home cannot simply 
be driven away with its contents which may never be 
9
 Even if officers believed other persons were in the home after 
they had already conducted a sweep search, it is hardly likely they would 
search the jacket lining or vacuum cleaner for such persons. 
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found again if a warrant must be obtained. Rather the 
home will still be there when officers return with a 
search warrant. Further, officers can secure a home 
while a search warrant is obtained. As stated by the 
court in Strange v. State, 530 So.2d 1336, 1340 (Miss. 
1988), "No exigent circumstances existed, as, again, 
three of the officers could have secured the premises 
while a fourth complied with the Constitution and 
obtained a warrant." Therefore, the fact that the 
marijuana may be "removed, hidden, or destroyed is not, 
in and of itself, an exigent circumstance." 
South, 885 P.2d at 800 (citations omitted); Cf. proper procedure 
followed in George v. State, 509 S.W.2d 347 (Tex. Ct. App. 1974) 
(anonymous call alerted police officer to possible contraband. 
Officer initiated investigation, observed marijuana from where he 
had a right to be, and obtained search warrant to follow up on 
initial observation. Because officers could not reasonably 
believe that the contraband would have been destroyed, immediate 
action was not justified); Segura v. United States, 468 U.S. 796, 
104 S.Ct. 3380, 82 L.Ed.2d 599 (1984) (officers entered the 
defendant's home, conducted a security check to ensure no one 
else was in the home, discovered evidence, and arrested the 
defendant and other occupants of the home. Two officers remained 
in the defendant's home for nineteen hours until others returned 
with a search warrant). 
Again, the record lacks evidence to support the 
determination that officers believed the contraband would be 
destroyed. Once officers learned where the contraband could be 
located, Wells and Jensen were already arrested, in handcuffs, 
and in the custody of four officers -- the contraband was 
unavailable to Wells and Jensen. In that instance, officers 
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should have secured the area and obtained a warrant. 
C. THE TRIAL COURT FAILED TO CONSIDER OTHER RELEVANT 
CIRCUMSTANCES TO JUSTIFY THE WARRANTLESS SEARCH. 
In order to rebut the presumption of unreasonableness of a 
warrantless search, federal courts have ruled the prosecution 
must prove that the officers could not have obtained a telephone 
warrant, as authorized by the Federal Rules of Criminal 
Procedure, before the evidence could be destroyed. United States 
v. Manfredi, 722 F.2d 519, 522 (9th Cir. 1983); United States v. 
Berick, 710 F.2d 1035, 1038 (5th Cir.), cert, denied, 464 U.S. 
918, 104 S.Ct. 286, 78 L.Ed.2d 263 (1983); United States v. 
Cuaron, 700 F.2d 582, 589 (10th Cir. 1983); United States v. 
McEachin, 670 F.2d 1139, 1147 (D.C. Cir. 1981). The Utah Supreme 
Court likewise has recognized that the officers' efforts in 
procuring a warrant are relevant in determining whether the 
warrantless search was justified under Article I, section 14 of 
the Utah Constitution. 
The amount of time necessary to obtain a warrant by 
traditional means has always been considered in 
determining whether circumstances are exigent. 
Recognizing the delay that is often incurred in 
procuring a warrant, Utah has adopted a procedure 
whereby warrants may be issued over the telephone. 
Section 77-23-4(2) of the Utah Code allows for the 
issuance of a search warrant based on the sworn 
telephonic statement of the officer seeking the 
warrant, provided that the statement is properly 
recorded and subsequently transcribed. The statute does 
not require that emergency circumstances or other 
special justifications be shown to obtain a search 
warrant without a written affidavit. 
Larocco, 794 P.2d at 470 (citations omitted); State v. Morck, 821 
P.2d 1190, 1194 n. 1 (Utah Ct. App. 1991) (court recognizes that 
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"one factor in determining existence of exigent circumstances" 
under Art, I, sec. 14 is the availability of a telephonic 
warrant); Utah Code Ann. § 77-23-4(2) (1993) (renumbered as: 
§ 77-23-204(2) (1995)); Cf. State v. Ashe. 745 P.2d 1255, 1267 
(Utah 1987) (court declined to decide whether state must show the 
unavailability of telephone warrant). 
In Larocco, the court noted that "the increasing 
availability of cellular and other portable telephones to law 
enforcement personnel will add to the convenience of this method 
of obtaining warrants." Larocco, 794 P.2d at 470 n. 2. Because 
Utah has a statute authorizing officers to obtain a state search 
warrant by telephone (§ 77-23-4(2) (1993) renumbered as § 77-23-
204(2) (1995)), it follows that the prosecution must show that 
the officers could not have obtained such a warrant in order to 
demonstrate sufficient exigent circumstances to justify the 
warrantless search under Art. I, sec. 14. The state's failure to 
demonstrate the unavailability of such a warrant weighs against 
the officers' actions in conducting the warrantless search. 
As Justice Zimmerman explained in a concurring opinion in 
State v. Hvcrh. 711 P.2d 264, 272 (Utah 1985): 
Once the threat that the suspect will injure the 
officers with concealed weapons or will destroy 
evidence is gone, there is no persuasive reason why the 
officers cannot take the time to secure a warrant. 
Such a requirement would present little impediment to 
police investigations, especially in light of the ease 
with which warrants can be obtained under Utah's 
telephonic warrant statute. 
Id. In this matter, the state failed to present evidence 
concerning the availability of a search warrant. In fact, the 
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state failed to demonstrate that officers even sought the 
issuance of a warrant, by telephone or otherwise. They did not 
alert authorities that they may need a warrant, nor did they 
consider obtaining one even after they had sufficient probable 
cause, and Wells and Jensen were under arrest. The lack of 
evidence weighs against the officers' actions; the state has 
failed to meet its burden in justifying the warrantless search. 
REASONS WHY ORAL ARGUMENT SHOULD BE GRANTED AND OPINION 
ISSUED. 
Oral argument and a published opinion reversing and 
remanding this case to grant the Motion to Suppress would send a 
message to law enforcement officers that they cannot excuse their 
failure to seek a search warrant for a home in the hopes that the 
trial court will create exigent circumstances to justify a 
warrantless search. On the other hand, failure to remand the 
case to suppress the evidence will reward officers for their 
failures to obtain a search warrant without ever requiring them 
to offer an excuse for their failures. 
CONCLUSION 
The officers in this matter could not have reasonably 
believed that the drugs would be destroyed or that Wells would 
flee before officers obtained a warrant, since Wells and Jensen 
were under arrest and in handcuffs and the drugs were not located 
in the room where Wells and Jensen were detained. In addition, 
the record refutes that officers believed they were in danger or 
the suspects had a weapon. In summary, because the four officers 
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immediately secured the house and its occupants, there was no 
immediate or urgent need to search the house without a warrant. 
For that reason, Wells respectfully requests that this Court 
reverse the trial court's ruling on the Motion to Suppress. 
SUBMITTED this AiU, day of February, 1996. 
x£. u. 
LI1 
Attorney for Defendant/Appellant 
ELIZABETH A. BOWMAN 
Attorney for Defendant/Appellant 
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I, LINDA M. JONES, hereby certify that I have caused to be 
delivered eight copies of the foregoing to the Utah Court of 
Appeals, 230 South 500 East, Suite 400, Salt Lake City, Utah 
84102, and four copies to the Utah Attorney General's Office, 
Heber M. Wells Building, 160 East 300 South, 6th Floor, Salt Lake 
City, Utah 84114, this Z2&- day of February, 1996. 
fM^ y^%K\t^ 
LINDA M. JONES ? 
DELIVERED this day of February, 1996 
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ADDENDUM A 
ELIZABETH A. BOWMAN, (#4276) 
Attorney for Defendant 
SALT LAKE LEGAL DEFENDER ASSOCIATION 
424 East 500 South, #300 
Salt Lake City, Utah 84111 
Telephone: 532-5444 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
THE STATE OF UTAH, : ORDER OF FINAL JUDGMENT 
Plaintiff, : 
vs. : -
STEPHEN LAINE WELLS, : Case No. 941900344FS 
JUDGE J. DENNIS FREDERICK 
Defendant. : 
Based upon the stipulation regarding the findings of fact 
(attached), the court hereby enters its order of Final Judgment in 
H U D DISTI1CT COURT 
Third Judioia! District 
OCT 2 7 1995 
MAILED/DELIVERED a copy of the foregoing Order to the office 
of the South Valley District Attorney, 2001 South State Street, 
Suite S-3700, Salt Lake City, Utah 84190-1200, Salt Lake City, Utah 
this Z^f^ay of {fy>&l&^ _j 1995. 
^ 
ELIZABETH A. BOWMAN, (#427 
Attorney for Defendant 
SALT LAKE LEGAL DEFENDER AS 
424 East 500 South, #300 
Salt Lake City, Utah 84111 
Telephone: 532-5444 
RLED DISTINCT COURT 
Third Judloisi District 
OCT 2 7 1995 
0«puty 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
STATE OF UTAH, 
Plaintiff, 
v. 
STEPHEN LAINE WELLS, 
Defendant. 
STIPULATION REGARDING 
FINDINGS OF FACT 
Case No, 941900344FS 
HONORABLE J. DENNIS FREDERICK 
Both the State, as represented by MICHAEL J. CHRISTENSEN, 
Deputy District Attorney, and the Defendant, as represented by 
ELIZABETH A. BOWMAN hereby stipulate that the transcript of the 
Preliminary Hearing submitted to this Court and the transcript of 
Defendant Well's Motion to Suppress be included in the Findings 
of Fact for purposes of this Court's ruling. 
Additionally, both parties agree that the Conclusions of Law 
were articulated by the Court at the Motion to Suppress hearing 
(transcript of same at pages 29-32). 
DATED this / <s day of October, 1995, 
Deputy District Attorney 
MAILED/DELIVERED a copy of the foregoing to Michael J. 
Christensen, Deputy District Attorney, 2001 South State Street, 




77-23-4. Examination of complainant and wit-
nesses — Witness not in physical pres-
ence of magistrate — Duplicate origi-
nal warrants — Return. 
(1) All evidence to be considered by a magistrate in 
the issuance of a search warrant shall be given on 
oath and either reduced to writing or recorded verba-
tim. Transcription of the recorded testimony need not 
precede the issuance of the warrant Any person hay-
ing standing to contest the search may request and 
shall be provided with a transcription of the recorded 
testimony in support of the application for the war-
rant. 
(2) When the circumstances make it reasonable to 
do so in the absence of an affidavit, a search warrant 
may be issued upon sworn oral testimony of a person 
who is not in the physical presence of the magistrate 
provided the magistrate is satisfied that probable 
cause exists for the issuance of the warrant. The 
sworn oral testimony may be communicated to the 
magistrate by telephone or other appropriate means 
and shall be recorded and transcribed. After tran-
scription, the statement shall be certified by the mag-
istrate and filed with the court. This statement shall 
be deemed to be an affidavit for purposes of this sec-
tion. 
(a) The grounds for issuance and contents of 
the warrant issued pursuant to Subsection (2) 
shall be those required by this chapter. Prior to 
issuance of the warrant, the magistrate shall re-
quire the law enforcement officer or the prosecut-
ing attorney who is requesting the warrant to 
read to him verbatim the contents of the war-
rant. The magistrate may direct that specific 
modifications be made in the warrant. Upon ap-
proval, the magistrate shall direct the law en-
forcement officer or the prosecuting attorney for 
the government who is requesting the warrant to 
sign the magistrate's name on the warrant. This 
warrant shall be called a duplicate original war-
rant and shall be deemed a warrant for purposes 
of this chapter. In such cases the magistrate shall 
cause to be made an original warrant. The mag-
istrate shall enter the exact time of issuance of 
the duplicate original warrant on the face of the 
original warrant. 
(b) Return of a duplicate original warrant and 
the original warrant shall be in conformity with 
this chapter. Upon return, the magistrate shall 
require the person who gave the sworn oral testi-
mony establishing the grounds for issuance of the 
warrant to sign a copy of the transcript. 
(3) If probable cause is shown, the magistrate shall 
issue a search warrant i960 
77*23-204. Examination of complainant and witnesses — 
Witness not in physical presence of magistrate — 
Duplicate original warrants — Return. 
(1) All evidence to be considered by a magistrate in the issuance of a search 
warrant shall be given on oath and either reduced to writing or recorded 
verbatim. Transcription of the recorded testimony need not precede the 
issuance of the warrant. Any person having standing to contest the search may 
request and shall be provided with a transcription of the recorded testimony in 
support of the application for the warrant. 
(2) When the circumstances make it reasonable to do so in the absence of an 
affidavit, a search warrant may be issued upon sworn oral testimony of a 
person who is not in the physical presence of the magistrate, provided the 
magistrate is satisfied that probable cause exists for the issuance of the 
warrant. The sworn oral testimony may be communicated to the magistrate by 
telephone or other appropriate means and shall be recorded and transcribed. 
After transcription, the statement shall be certified by the magistrate and filed 
with the court. This statement shall be deemed to be an affidavit for purposes 
Of this section. 
(a) The grounds for issuance and contents of the warrant issued 
pursuant to Subsection (2) shall be those required by this chapter. Prior to 
issuance of the warrant, the magistrate shall require the law enforcement 
officer or the prosecuting attorney who is requesting the warrant to read 
to him verbatim the contents of the warrant. The magistrate may direct 
that specific modifications be made in the warrant. Upon approval, the 
magistrate shall direct the law enforcement officer or the prosecuting 
attorney for the government who is requesting the warrant to sign the 
magistrate's name on the warrant. This warrant shall be called a duplicate 
original warrant and shall be deemed a warrant for purposes of this 
chapter. In these cases the magistrate shall cause to be made an original 
warrant. The magistrate shall enter the exact time of issuance of the 
duplicate original warrant on the face of the original warrant. 
(b) Return of a duplicate original warrant and the original warrant 
shall be in conformity with this chapter. Upon return, the magistrate shall 
require the person who gave the sworn oral testimony establishing the 
grounds for issuance of the warrant to sign a copy of the transcript. 
(3) If probable cause is shown, the magistrate shall issue a search warrant. 
Sec. 14. [Unreasonable searches forbidden — Issuance of 
warrant.] 
The right of the people to be secure in their persons, houses, papers and 
effects against unreasonable searches and seizures shall not be violated; and 
no warrant shall issue but upon probable cause supported by oath or affirma-
tion, particularly describing the place to be searched, and the person or thing 
to be seized. 
AMENDMENT IV 
[Unreasonable searches and seizures.] 
The right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, and 
no Warrants shall issue, but upon probable cause, supported by Oath or affir-
mation, and particularly describing the place to be searched, and the persons 
or things to be seized. 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
THE STATE OF UTAH, 
Plaintiff, 
v. 
STEPHEN LAINE WELLS, 
Defendant. 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW DENYING 
MOTION TO SUPPRESS EVIDENCE 
CaseNo.941900344FS 
Judge J. Dennis Frederick 
On the 3rd day of October, 1994, at the hour of 10:00 a.m., this matter came before 
this Court, pursuant to a pre-trial Motion to Suppress Evidence, filed by counsel for the above-
said defendant. Present at said hearing, were Elizabeth Bowman, counsel for defendant; Michael 
J. Christensen, Deputy Salt Lake County Attorney, representing the State of Utah; and Salt Lake 
County Deputies: Robby Russo, Paul Barker, and Gary Sterner, who were subpoenaed by the 
State and the defendant. 
Defendant, prior to said hearing, had submitted a Memorandum in Support of 
Motion to Suppress Evidence, along with a verbatim transcript of the Preliminary Hearing held 
in this matter, before Judge Michael Burton, Murray Circuit Court, on the 24th day of August, 
1994; in which defendant was bound over to stand trial on one count of possession of controlled 
substance (cocaine), a Third Degree Felony, and one count of possession of a controlled 
substance (marijuana), a Class B Misdemeanor. 
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substance (cocaine), a Third Degree Felony, and one count of possession of a controlled 
substance (marijuana), a Class B Misdemeanor. 
The parties, agreed in part, that the verbatim transcript of the Preliminary Hearing 
could be used as the factual basis for the suppression motion, but upon further query from Judge 
Frederick, augmented the transcript testimony with additional testimony taken from Deputies 
Russo and Sterner, who were sworn and testified, wherein the Court received and makes the 
following: 
FINDINGS OF FACT 
1. That on December 27, 1993, the above-said deputies, along with two other 
police officers, went to the residence of defendant, Steven Wells and a co-defendant, Kelly 
Jensen (female), for the purpose of effectuating an arrest of both individuals, pursuant to existing 
arrest warrants for said defendants. Deputy Russo was well acquainted with Wells and Jensen, 
having arrested defendants on three to four occasions in the past for narcotics offenses, to include 
searching the same said premises for controlled substances, and had also used Wells as an 
informant in the past; 
2. The purpose for going to the premises was to arrest said individuals, and no 
search warrants had been obtained, nor were any sought, prior to their arrival at the suspect 
premises known as: 3809 South 400 East, Salt Lake City, Utah; 
3. Because Russo is known to defendants, Deputy Paul Christensen knocked on 
a sliding door that was partially secured by a wooden dowel inserted in the slide track. When 
defendant Wells came to the door, the deputy asked if Steven Wells was present, at which time 
the defendant advised the deputy that he was not there. Russo, who was hiding to the side of the 
door recognized Wells, and told him to open up, at which time Wells ran down the stairs yelling 
"its Russo again" with additional words to that effect, and while running down the stairs reached 
into his pocket; 
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4. Officers announced their presence, the fact that they had outstanding warrants 
for Wells and Jensen, and told Wells to open the door, which he again failed to do. Officers 
proceeded to break the sliding door glass by use of a shovel to gain entry, and proceeded to go 
down the stairs in pursuit of defendant; 
5. While proceeding down the stairs, Officer Sterner was attacked by a dog 
inside the premises. Once in the basement, the officers located the co-defendant, Kelly Jensen, 
who was also placed under arrest, after she was found hiding in a closet. In plain view on a 
counter top near where Jensen was located, Officer Sterner observed a small baggie of what he 
believed to be marijuana, and two smoking pipes nearby. While questioning Jensen, she directed 
Officer Russo to a jacket that belonged to Wells, and which Officer Russo was familiar with, 
having arrested Wells while wearing said jacket on prior occasions. She also told Russo to look 
in a vacuum cleaner that was nearby the location where Wells had been arrested; 
6. In searching the jacket lining, a jawbreaker size quantity of cocaine was found, 
and when the vacuum was opened up, an additional small baggie of a leafy substance wrapped 
similarly to the previously found baggie of marijuana was also found. The substance in the 
baggies and the powder found in the jacket were analyzed by the Utah State Crime Laboratory 
and found to be marijuana and cocaine; 
7. The co-defendant, Kelly Jensen, while in the presence of Wells, maintained 
that the controlled substances belonged to Wells, who, although present, and capable of 
speaking, never denied that the drugs were in fact his. Officers did not fully search the premises, 
other than as indicated above, and both suspects were booked into jail; 
8. Based upon the initial observation by the officers that Wells was reaching into 
his pants while running down the stairs yelling, Jensen was asked where the drugs were, and she 
was the one that directed the officers' attention to the jacket and the vacuum cleaner. Officers did 
not initiate a search of the premises, other than to seize the "plain view" baggie of marijuana and 
pipes on the counter top. 
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Based upon the foregoing FINDINGS OF FACT and by a preponderance of the 
evidence submitted at said hearing, the Court hereby makes the following: 
CONCLUSIONS OF LAW 
1. Section 77-7-11, Utah Code Annotated, as amended in 1980, provides that 
"any peace officer who has knowledge of an outstanding warrant of arrest may arrest a person he 
reasonable believes to be the person described in the warrant, without having physical possession 
of the warrant," and said officers properly used due force n effectuating the arrest warrant as 
provided in Sections 77-7-7 and 77-7-8, Utah Code Annotated, as amended, when they had to 
break in the sliding glass door, after defendant lied about his presence, refused to allow entry, 
and fled down the stairs away from the arresting officers; 
2. Several "exigent circumstances" existed or were created by the developing 
situation at the time of the arrest in the following particulars: (a) the defendant initially lied to 
officers as to his identity; (b) fled from the officers when he saw "Russo" at the door; (c) reached 
into his pocket to retrieve something while running down the stairs, that could have been either a 
weapon or contraband; (d) Deputy Sterner was attacked by a dog, which had to be subdued; (e) it 
was not known at the time how many suspects or third persons may have been in the basement 
who might have been potentially hazardous to officers; (f) both suspects were known drug users 
with prior arrests (g) previous searches had been conducted at said premises, and it was likely 
that suspects would conceal or destroy contraband if allowed sufficient time; (h) suspect, Jensen, 
was found hiding in the basement; (i) a portion of the marijuana and paraphernalia were observed 
in "plain view" by Officer Sterner while in custody of Jensen; (j) the officers limited the scope of 
their search to areas that could conceal suspects, and only searched objects that suspect Jensen 
directed them to while being questioned, incident to arrest; (k) the jacket, wherein cocaine was 
found, could easily house a weapon, justifying the search of that item of clothing, as well as the 
vacuum cleaner; and items of contraband were recovered from each, to-wit: cocaine and 
f\ p f* * * ^ 
CERTIFICATE OF DELIVERY 
I hereby certify that a true and correct copy of the foregoing Findings of Fact and 
Concluions of Law Denying Motion to Suppress Evidence was delivered to Elizabeth A. 
Bowman, Attorney for Defendant Stephen Laine Wells, at 424 East/00 South, Suite 300, Salt 
Lake City, Utah 84111, on the * day of October, 1994. 
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1 STATE V. STEPHEN LAZNE WELLS 
2 CASE #941000063FS 
3 PROSECUTOR: MIKE CHRISTENSEN 
4 DEFENSE: ELIZABETH A. BOWMAN 
5 JUDGE: DENNIS M. FUCHS 
6 
7 
8 PRELIMINARY HEARING TRANSCRIPT 
9 AUGUST 24, 1994 
10 
11 
12 JUDGE: Now, Ms. Bowman, how long is your prelim going to be? 
13 ATD: I don't think it'll be long; it's one witness, (inaudible) 
14 ATP: It depends if she stipulates to (inaudible) and talks, and 
15 stuff... 
16 JUDGE: Well, I guess my inclination is to interrupt and do 
17 the...(inaudible)Okay. Ms. Bowman, let's do your prelim 
L8 then. Because I don't want the prison to have to bring 
L9 the witness and if we have to go back another day; if we 
20 have to continue this one in the middle, he's a citizen, 
21 witnesses and the defendant will be made available. Are 
22 we ready on the Wells matter? 
23 ATD: We are, Your Honor. 
24 ATP: We are, Your Honor. 
15 JUDGE: State of Utah v. Stephen Wells #941000063. Will you 
16 waive a formal reading of the information? 
11 ATD: We would. We move to exclude witnesses (inaudible) 
18 ATP: The other one's out there waiting for tox from the, from the 
J9 crime lab. 
JO ATD: I don't have any of that so I can't... 
Jl ATP: He went to go get it. It will be a few seconds. 
J2 ATD: ...(inaudible) I never got it. This is all I have. Is there 
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1 any more than this? 
2 (Witness sworn) 
3 JUDGE: Would you take the stand, please? 
4 DIRECT EXAMINATION OF DETECTIVE RUSSO BY MIKE CHRISTENSEN, ATTORNEY 
5 FOR THE PROSECUTION 
6 ATP: Officer Russo, for the record, state your full name and where 
7 you're employed. 
8 A: E. Robby Russo, I'm a detective with the Homicide Task Force 
9 of the Salt Lake County Sheriff's Office. 
10 ATP: Are you acquainted with the defendant, Stephen Laine Wells? 
11 ATD: We'll stipulate to I.D. 
12 A: I am. 
13 JUDGE: Okay. Identification has been stipulated to. 
14 ATP: Are you acquainted with him in terms of uh, transacts or 
15 series of investigations that occurred on or about December 
16 27th of 1993? 
17 A: I am. 
18 ATP: Describe for the Court uh, how you became involved with Mr. 
19 Wells and what took place when you were working in terms 
20 A: On this particular (inaudible)? 
21 ATP: Yes. 
22 A: I received a phone call from a informant who's done other work 
23 for me, indicating that Stephen Wells and his girlfriend... 
24 ATD: Objection to the heresy. 
25 ATP: It's on probable cause. 
26 JUDGE: Sustained. I mean, overruled. Go on. 
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1 ATD: Well, I think he can say what he did, but I don't think we 
2 need to hear what the informant saw, that's... 
3 JUDGE: Well, as long as I don't accept it the truth of the 
4 matter asserted I think it can continue. 
5 ATD: Well, if it's based upon what he's acting on and going on 
6 probable cause, I think that is truth to the matter. 
7 ATP: Well, not if there's independent evidence of it. 
8 JUDGE: Okay. I just can't bind them over just on that evidence 
9 alone. Go ahead. 
10 A: I was executing uh, some arrest (inaudible) at the Wells home 
11 on Kelly Jensen and Stephen Wells. 
12 ATP: And that's based upon information received, possible location. 
13 A: Yes. 
14 ATP: Did you go to that location? 
15 A: Yes, sir. 
16 ATP: And when you arrived, what did you do? 
17 A: I was known to Mr. Wells because I executed several search 
18 warrants at that house so I had another officer that was not 
19 known to him knock on the sliding glass door to attempt entry. 
20 The officer knocked on the door, and I was standing on the 
21 side of the door next to the officer around the corner, and 
22 uh, the officer was in plain clothes. Mr. Wells came to the 
23 door. The officer asked if, uh, he were Steve Wells, or if he 
24 lived there. The defendant said no, no Steve is here. At 
25 that time I appeared from around the corner to make positive 
26 I.D. Um, at that time, Mr. Wells began yelling, it's Russo 
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1 again, it's Russo again, and ran down the stairs. The sliding 
2 glass door only opened about a half inch cause it had a dowel 
3 in the track. So I told them to come open the door, I had 
4 warrants for his arrest and for Kelly Jensen's. He wouldn't 
5 come back upstairs. So I told him again if he didn't come to 
6 the door I would break out the door. And in fact, that's what 
7 I did. I picked up a shovel and broke up the glass and went 
8 in and arrested him and Kelly Jensen. 
9 ATP: In the course of arresting those two individuals, did you, uh, 
10 receive or obtain contraband at all? 
11 A: Yes. 
12 ATP: Can you describe, uh, with respect to Mr. Wells, what you 
13 observed or what took place as you were arresting? 
14 A: When he saw me at the door, he began yelling at Russo and he 
15 reached into his pocket, pulling something out as he ran down 
16 the stairs. When I arrested Kelly Jensen, she took me aside 
17 and said, pulled out some cocaine, and ... 
18 ATD: Objection, her hearsay. 
19 ATP: Probable cause again. 
20 JUDGE: Okay. Overruled. 
21 ATP: Go ahead. 
22 A: Urn, he, she, she said, he, he put the cocaine in the jacket 
23 here, and showed me the jacket. And we removed the cocaine. 
24 Uh, she also said look in the vacuum cleaner because he hid 
25 some marijuana in the vacuum. 
26 ATP: Do you retrieved marijuana and cocaine from those areas, 
000050 
1 places? 
2 A: Yes. 
3 ATP: All right. Did, did Mr. Wells make any statements to you 
4 relative to that, at the time she made her statement? 
5 A: No. 
6 ATP: Are both, are both individuals suspected drug users? 
7 A: Yes. 
8 ATP: All right. Did you have arrest warrants for both of them for 
9 drug use? 
10 A: Yes. 
11 ATP: You - This is all taking place while Mr. Wells is present -
12 the conversations from this woman? 
13 A: Yes. 
14 ATP: Did he say anything to contradict what she was saying in terms 
15 of the location of the drugs? 
16 A: No. 
17 ATP: Was he saying no that's not mine, that's yours, or anything of 
18 that, that effect? 
19 A: No. 
20 ATP: All right. Was he gagged in any fashion where he could not 
21 make statements if he chose to do so? 
22 A: No. He was not gagged. 
23 ATP: Was he conscious? 
24 A: Yes. 
25 ATP: Did he ever say anything to deny what this lady was saying 
26 about where the locations of the drugs were? 
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1 A: No. 
2 ATP: When he initially came to the door, uh, and the other officer 
3 was there, did# could you tell if he had anything in his 
4 pockets at all that he could pull out? 
5 A: I couldn't tell. What I noticed was when he noticed it was me 
6 at the door and he recognized me, he started yelling my name 
7 and reached into his pocket and I could tell he pulled 
8 something out of his pocket, but I, I obviously couldn't tell 
9 exactly what. 
10 ATP: In terms of the quantities that you found of the suspected 
11 contraband drugs, uh, how big of size are we talking about? 
12 A: It's uh, I believe it was about a quarter of an ounce of 
13 cocaine, which is uh, the size of a large jawbreaker, or 
14 jawbreaker. A small ball. 
15 ATP: How was it packaged? 
16 A: In a plastic bag. 
17 ATP: So it would be a relatively small item. 
18 A: Yes. 
19 ATP: You wouldn't necessarily notice it on uh, his person? 
20 A: No. 
21 ATP: Would he have had time to stash the items in the location that 
22 you found, based upon the time it took you to break up the 
23 window? 
24 A: Yes. 
25 ATP: Did you narrow the scope of the search to those two areas, 
26 where uh, she directed you? 
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1 A: Yes, and then, there was a safe there, and Mr. Wells agreed to 
2 open the safe for us, and we recovered some U.S. currency from 
3 the safe. 
4 ATP: Okay. Was he under arrest at that point and time? 
5 A: Yes. 
6 ATP: Was he Miranda (inaudible)? 
7 A: Uh, I believe so. 
8 ATP: Do you, do you have that in your notes? Do you remember... 
9 A: Uh, I might be in the notes, but I can't remember, I don't 
10 have them right in front of me. 
11 ATP: He in fact opened the safe for you? 
12 A: Yes. 
13 ATP: And what was recovered in the safe? 
14 A: Uh, there was just a couple hundred dollars in U.S. currency. 
15 ATP: Urn, was that forfeit procedure? 
16 A: Yes. 
17 ATP: Urn, I assume you had taken a taped statements (inaudible)? 
18 A: No. 
L9 ATP: Who actually retrieved the drugs from the locations that you 
20 were directed to? 
21 A: Urn, Deputy, Deputy Stern. She took us, Deputy Stern had been 
22 bit by his dog as well, and he was, we were trying to keep all 
13 three, both persons and the dog separate. But uh, she took me 
24 into the room and showed us the jacket where he hid the 
15 cocaine, and then Stern retrieved it from there. 
J6 ATP: What kind of a jacket was it? 
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1 A: It's a black leather jacket and it had a cut in the inside 
2 lining. And it had a cut in the inside lining. And the dope 
3 was inside the lining. 
4 ATP: Men's or women's jacket? 
5 A: It's a man's. 
6 ATP: Any other people living in the apartment or present at the 
7 time besides uh# Mr. Wells and uh this woman? 
8 A: No. Mr. Wells and his girlfriend live in the basement and his 
9 mother and his sister I believe live upstairs in the same 
10 residence. 
11 ATP: To your knowledge was anything else said or done at the time 
12 that you, you gave your knock and announcement that you were 
13 police officers there that would give Mr. Wells a reason to 
14 run down the stairs? 
15 A: No. 
16 ATP: Any kind of threatening behavior or anything that would cause 
17 him to bolt and head downstairs, or to reach into his pocket? 
18 A: No. Mr. Wells, would just# he - I've executed several search 
19 warrants at his home, I've dealt with him in places other than 
20 his home and arrested him on numerous occasions. He knows me 
21 personally. And so does his uh, Kelly Jensen. 
22 ATP: Okay. Was Kelly also charged with these offenses or, No? 
23 A: No. 
24 ATP: Was she left at the scene? 
25 A: No. She was taken - she had a District Court no-bail warrant 
26 out for her arrest. 
8 
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1 ATP: At any time in your conversations with Mr. Wells after you had 
2 the, the uh, cocaine which was approximately jawbreaker size? 
3 A: Yes. 
4 ATP: And you indicated another controlled substance which was? 
5 A: Marijuana. 
6 ATP: And how big was that? How big of a pack? 
7 A: Uh # small baggie. Uh, maybe a half ounce. 
8 ATD: I'm really gonna object. I've let you go too far already. We 
9 don't have tox and chain. Uh, we don't have it. And maybe 
LO it's coming. But I'm, I'm objecting to him testifying about 
LI this. 
L2 JUDGE: You mean to whether it was marijuana. 
L3 ATD: Yes, to... 
L4 ATP: Well, I'm not, I'm not saying that it is at this point I'm 
L5 just... 
L6 ATD: Well, everything that I object to he says it's not for the 
L7 truth, maybe the whole prelim isn't for the truth. We don't 
L8 have any evidence. 
L9 ATP: All I'm concerned about is just the size and the general 
JO nature of it. He's, he's representing it uh, in front of this 
51 gentleman as cocaine and marijuana so is this Kelly lady. Now 
52 whether it is or not is (inaudible), I'm trying to get the 
!3 transaction and the adopted admissions in in terms of the 
!4 (inaudible) state. 
!5 JUDGE: Go ahead. Overruled. 
!6 ATP: Um, you indicated you had a, half ounce or so of marijuana. 
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1 A: Yes. 
2 ATP: Also could be concealed as, as Mr. Wells potentially could 
3 have concealed in his pants pocket? 
4 A: Yes. 
5 ATP: Okay. All the time you're talking marijuana and cocaine, is 
6 that correct? 
7 A: Yes. 
8 ATP: And Mr. Wells is present? 
9 A: Yes. 
10 ATP: Uh, how close is he to you in the conversation? 
11 A: He was within feet. 
12 ATP: Did at any time, while he was in custody, Mr. Wells deny being 
13 the person who had possession of these items, or ownership of 
14 these items, or custody of these items in any fashion? 
15 A: No. 
16 ATP: Or did he ever, at any time, direct his attention to Kelly and 
17 say you're lying, or why are you doing this (inaudible)? 
18 A: No. 
19 ATP: Officer, who, who was in charge of the chain of evidence? 
20 A: I was. 
21 ATP: Uh, did you physically receipt for the evidence initially? 
22 A: Yes. 
23 ATP: All right. Uh, who would have taken them to either an 
24 intermediary or a toxicologist for the purpose of the tests? 
25 A: The evidence room technician. 
26 ATP: And who was that? 
10 
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1 A: It would have been uh, James Cleverly, I think, 
2 ATD: Could you speak up? With the fans on, this will be hard to 
3 type if you don't speak louder please. 
4 A: James Cleverly. 
5 ATP: Would he have also receipted back from the tox for the purpose 
6 of court evidence? 
7 A: Yes. 
8 ATP: All right. Do you know who the toxicologist was, or is? 
9 A: It's probably uh, Ms. Pool or Cynthia Clark. Those two 
10 normally do 'em. 
11 ATP: At the State crime lab? 
12 A: Yes. 
13 ATP: And while we're waiting for (inaudible) getting the facts to 
14 you, the toxicology report, is that right? 
15 A: They said it's completed and they're faxing it. 
16 ATP: During the time that you had this evidence in your custody 
17 observing and in the custody of other officers, did you at any 
18 time tamper witb the evidence, add to the quantity of it, or 
19 add to the materiality, in terms of altering the substance in 
20 any fashion? 
21 A: No. 
22 ATP: Did you do any field testing on it? 
23 A: Yes. 
24 ATP: All right. Where did that field testing take place? 
25 A: In my office. 
26 ATP: And are you trained in field test kit procedures? 
11 
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1 A: Yes. 
2 ATP: What procedure - what kit did you use? 
3 A: I used, uh, Cocaine Marquee test (inaudible) and 
4 ATD: Could you speak up again, please? 
5 ATP: And that's been recognized by (inaudible) 
6 A: Yes, it has been recognized. 
7 ATP: She needs to know the name... 
8 ATD: Could you move the mike...this is me recording but that 
9 doesn't amplify, and somebody has to type this, so it's hard 
10 for them to type if they can't hear you. 
11 A: I use a standard cocaine field test kit. 
12 ATP: And that's provided to you by the department? 
13 A: Yes. 
14 ATP: And it's uh, has safeguards for purposes of field testing so 
15 that you can't tamper with it, is that correct? 
16 A: Yes. 
17 ATP: Did you clone the test as uh, required by the uh, 
18 laboratories, the people that manufacture that field test? 
19 A: Yes. 
20 ATP: Which of the two controlled substances did you test? 
21 A: The cocaine. 
22 ATP: And, in so doing, did you detect any, uh, notice of flash or 
23 anything to indicate that that was possible uh, cocaine 
24 substance? 
25 A: It gave a positive indication for cocaine. 
26 ATP: That still requires you to go ahead and forward it to the lab, 
12 
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1 doesn't it? 
2 A: Yes. 
3 ATP: And, uh, you did so? 
4 A: Yes. 
5 ATP: Did you take any other statements from Mr. Wells, uh, prior to 
6 having him formally booked in the Salt Lake County jail? 
7 A: I don't believe so. 
8 ATP: Uh, did you transport him, or did you have someone else 
9 transport him? 
10 A: I can't remember. There were other officers there assisting 
11 me. I think someone else transported him, because I think I 
12 took Kelly Jensen in. 
13 ATP: Have you had occasion to see Kelly Jensen with Mr. Wells on 
14 the other occasions that you've indicated? 
15 A: Oh, yes. 
16 ATP: Are they boyfriend and girlfriend? 
17 A: Yes, and they have a child. 
18 ATP: That's all the questions. 
19 JUDGE: Cross Examination? 
20 CROSS EXAMINATION OF WITNESS DETECTIVE RUSSO BY BETSY BOWMAN, 
21 ATTORNEY FOR THE DEFENSE 
22 ATD: Detective Russo, what's your education? 
23 A: Relevant to what? 
24 ATD: Your education? 
25 A: Uh, 
26 ATD: As in schooling. 
13 
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1 A: I understand the term. Uh, I graduated from Judge Memorial. 
2 I had a scholarship to Westminster. Then I continued on at 
3 the University of Utah. I'm trained by the peace officer 
4 standards. I'm trained... 
5 ATD: Do you have a bachelor's degree? 
6 A: No, not yet. 
7 ATD: Do you have any college degree? 
8 A: No. 
9 ATD: Okay. And then your police training. 
10 A: Yes. 
11 ATD: Okay. When you went to this home, there were four officers 
12 involved, is that correct? 
13 A: Yes. 
14 ATD: And, could you name them all, please? 
15 A: 
16 ATD: We've got Barker, what's Barker's first name? 
17 A: Paul. 
18 ATD: Okay. And the plain clothes officer was whom? Who knocked at 
19 the back door? 
20 A: Paul Barker. 
21 ATD: That was Paul? Okay. Who else? 
22 A: Paul Christensen and Gary Sterner. 
23 ATD: How do you spell Christensen? 
24 A: C-H-R-I-S-T-I-N-S-E-N. 
25 ATD: It sounded like you said Gary Sterner? 
26 A: Yes. 
14 
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1 ATD: I thought you said it was a woman earlier. I must have 
2 misunderstood. 
3 A: No. He's a male. 
4 ATD: And, urn, you didn't knock on the door because you thought 
5 somebody might recognize you inside. 
6 A: I knew he wouldn't open the door if he saw me. 
7 ATD: Okay. That was your concern as to why you didn't knock, 
8 though. 
9 A: Yes. 
LO ATD: Okay. Did you actually see Paul knock, or hear him? 
LI A: I saw him. I was standing right by him. 
L2 ATD: I thought you said you were out of sight. 
L3 A: Well, I was out of sight of whoever came to the door, but I 
L4 could see Paul. 
L5 ATD: Okay. So you were adjacent to the door, beside the door? 
L6 A: Beside the door, there's a corner. 
L7 ATD: Okay. And you were not around the corner. 
L8 A: No, I was standing at the corner. 
.9 ATD: Okay. Were there curtains on this sliding glass door? 
!0 A : Yes. 
!1 ATD: Okay. Covering the whole door, in fact, were they not? 
!2 A : I believe so. 
!3 ATD: And they were drawn? They weren't wide open, were they? 
14 A: I think that they were partially open right where the sliding 
5 glass door opens, but then the second half was covered. 
6 ATD: When you smashed through the glass did you have to move the 
15 
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1 curtain to get in? 
2 A: I don't believe so, well, maybe partly because it was, it's 
3 partially open. 
4 ATD: And uh, at the time that you smashed in, there was nobody in 
5 the room that you smashed to get into? 
6 A: No. It's a split level home. 
7 ATD: So nobody was in that immediate vicinity. 
8 A: Right. 
9 ATD: Uh, before you smashed the door did you have the other two 
10 officers who were around front come around back? 
11 A: Yes. 
12 ATD: Okay. So all four officers are at the door at the time you 
13 smashed the door through? 
14 A: Yes. 
15 ATD: Okay. And you do not have a search warrant for that home? 
16 A: No. 
17 ATD: Now urn, your report, uh, you're trained of course in writing 
18 police reports? 
19 A: Yep. 
20 ATD; How many hours a year do you spend in training for this sort 
21 of thing? 
22 A: In training or actually doing it? 
23 ATD: In training. 
24 A: Uh, not very much. 
25 ATD: Not very much? But you've been doing it every year. 
26 A: Yes. 
16 
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1 ATD: And you get training on it every year. 
2 A: No. 
3 ATD: So you only got trained once? 
4 A: No. Probably a couple times, but, we're not trained on it 
5 every year. 
6 ATD: Do you get updated in police report technology, or whatever 
7 you want to call it? 
8 A: In report writing technology? No. 
9 ATD: Okay. Does - nobody every critiques you? 
10 A: Occasionally. 
LI ATD: Okay. And, are you trained to write a thorough report? 
L2 A: Yes. 
L3 ATD: And you're trained to put details in there? 
L4 A: Yes. 
L5 
L6 ATD: And you need to do that in case you ever need to rely on a 
L7 report, correct? 
L8 A: Uh huh. 
L9 ATD: And is there anything, any detail that you need to add to this 
50 report that wasn't in the report? 
!1 A: I don't know. 
!2 ATD: Have you looked at this report today? 
13 A: Yes. 
14 ATD: Okay. Can you think of anything that's not in there, 
15 pertinent to this case? 
:6 A: I don't know. 
17 
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1 ATD: Do you need to look at it, what do you need to do to know? 
2 A: I don't know what you're asking me. 
3 ATD: I'm asking you if the details about this case, and you're 
4 breaking into this home, that are not included in this report, 
5 which you would feel comfortable in adding if you had an 
6 opportunity. 
7 A: Probably. 
8 ATD: Like what? 
9 A: I would have to look at the specific report. 
10 ATD: Well, you want to look at it? 
11 A: Sure. 
12 (pause) 
13 So your question is would I add things to this report? 
14 ATD: Yes, to make it more thorough. 
15 A: I don't know. I kinda like it. 
16 ATD: Do you think it's complete? 
17 A: Yes. 
18 ATD: Nothing in there about giving a miranda, is there? 
19 A: No. 
20 ATD: And you don't know whether you gave the miranda? 
21 A: No. 
22 ATD: You don't know? 
23 A: No. 
24 ATD: Now, uh, Mr. Christensen asked you about whether or not he 
25 denied any statements, correct? 
26 A: Yes. 
18 
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1 ATD: Uh, you didn't ask hi?n any questions, did you? 
2 A: Uh, Mr. Wells and I e dealt with each other for so long he 
3 doesn't answer que ..ons... 
4 ATD: In this particular case did you ask him any questions? 
5 A: No. He doesn't answer, he doesn't answer questions. 
6 ATD: Okay. And you didn't miranda him? 
7 A: No. 
8 ATD: Urn, who arrested Mr. Wells? Who put the cuffs on him? 
9 A: I don't remember. 
10 ATD: You don't remember and that's not in the report. 
11 A: No. 
12 ATD: Who was in the room when he was arrested? Cuffed? 
13 A: Those three additional officers. 
14 ATD: Okay. And was Kelly already cuffed by then? 
15 A: He was cuffed first and Kelly was in the back room. So 
16 probably no. 
17 ATD: So as far as you know he was in handcuffs as soon as you could 
18 get him in handcuffs...? 
19 A: Yes. 
20 ATD: ...upon making entry? 
21 A: Yes. 
22 ATD: There wasn't any stopping to chit chat, or look for anything, 
23 or look around. 
24 A: No. We had to gas the dog because the dog bit Sterner. 
25 ATD: And other than that - was he in handcuffs at the time the dog 
26 b i t ? 
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1 A: No, we were trying to get to him. 
2 ATD: Okay. So immediately after the dog bite, that's when he gets 
3 cuffed? 
4 A: Yes. 
5 ATD: Okay. And there wasn't anybody else in that entire house, 
6 correct? 
7 A: Yes. 
8 ATD: At that time? 
9 A: Correct. 
10 ATD: The house was empty. 
11 A: Correct. 
12 ATD: Okay. And Kelly took you to the vacuum cleaner, and Kelly 
13 talked to you about the vacuum cleaner? 
14 A: Yes. 
15 ATD: And urn, you don't have any further evidence of ownership on 
16 what was inside the vacuum cleaner, other than she showed that 
17 to you, correct? No finger prints, or anything conclusive? 
18 A: No. No names, or anything. 
19 ATD: Okay. And was her warrant of arrest on a drug case? 
20 A: I believe so. 
21 ATD: Okay. Uh, the jacket that was found was found on a bed, 
22 correct? 
23 A: Yes. 
24 ATD: Okay. And Mr. Wells had already been arrested by the time you 
25 could point to the jacket, correct? 
26 A: Uh huh. 
20 
0 0 0 0 6 6 
1 ATD: D" i you go to the jacket? 
2 A: K .ly Jensen took me to the jacket, and Sterner picked it up 
3 and she said look in the sleeve, he... 
4 ATD: Okay. Was she unhandcuffed at that time or handcuffed? 
5 A: Probably handcuffed, I believe. 
6 ATD: Okay. So both parties were already arrested when she's 
7 continuing to show you some additional things. 
8 A: Yes. 
9 ATD: Okay. Where was Mr. Wells at the time that you uh, found the 
LO jacket and looked through it? 
LI A: He was - the basement has, is divided into about three rooms, 
L2 but they all adjoin, urn, I can't tell you for sure, he was, he 
L3 was down in the basement just several feet from us. 
L4 ATD: Had he been escorted back upstairs yet? 
L5 A: No, we took him upstairs later. 
L6 ATD: And you left through the upstairs? 
L7 A: Yes. 
L8 ATD: And what was done about the broken glass door when you left? 
L9 Was that secured in any way? 
20 A: We called a friend of his and she came and took possession of 
21 the residence. 
22 ATD: Okay. Nothing further. 
23 RE-DIRECT EXAMINATION OF OFFICER RUSSO BY MIKE CHRISTENSEN, 
24 ATTORNEY FOR THE PROSECUTION 
25 ATP: Uh, Officer Russo, did you - are you familiar with this black 
26 leather jacket? 
21 
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1 A: Yes. 
2 ATP: And how are you familiar with it? 
3 A: Cause I've seen Mr. Wells wearing it when I've arrested him 
4 previously. 
5 ATP: And that's not in your pro - or in your case report isn't it? 
6 A: I believe so. 
7 ATP: I'm more concerned - uh, County Attorney Parker when he 
8 screened this, alleges uh, possession with intent to 
9 distribute on the cocaine. Are you basing that on just the 
10 money that was found, or any statements, or did you find 
11 anything that indicated that it was being distributed for 
12 value? 
13 A: Urn, I routinely watched the Wells home and I see short-term 
14 traffic consistent with distribution. Urn, within the home 
15 there's all kinds of paraphernalia - cutting agents, baggies, 
16 things like... 
17 ATP: On this particular occasion, 1/2 an ounce of coke with Mr. 
18 Well's history is not anything unusual. I mean, he could 
19 conceivably use that with his girlfriend, could he not? 
20 A: Yeah. 
21 ATP: I have nothing further. 
22 ATD: Nothing further. 
23 JUDGE: You may step down. 
24 A: Thank you. 
25 ATP: waiting for the tox report to come in from the crime lab. 
26 ATD: (inaudible) 
22 
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1 ATP: They're gonna call again to see what the problem is...I know 
2 they're sending it somewhere in the building and it's not 
3 getting here. But I do want to make one, and I'm concerned, 
4 uh, Paul Parker, when he screened this thing, he screened it 
5 as a possession with intent. I would have a hard time with 
6 that if we take it to District Court, uh, and I'm satisfied 
7 with just making it a third degree on that motion... 
8 ATD: Thank you. 
9 ATP: ...may be some problems with the search and (inaudible) money 
LO anyway. 
LI JUDGE: We'll do an amendment to a third degree, at least so far 
L2 as the evidence is concerned, that seems justified. But 
L3 what else would you like to do with it? 
L4 ATD: Shall we wait? 
L5 ATP: Well, until we get, I don't think she's gonna stip-
L6 ATD: I can stipulate if it's solid, but I, I don't know. 
L7 ATP: We've got the field test kit which is probable cause, but I 
L8 wouldn't want to get the uh, toxicology report on the uh, 
L9 marijuana and cocaine together. 
50 JUDGE: Do you want to take Mr. Wells back and hold him back 
!1 there and hold him for a little while and see if we can 
!2 get the fax? 
!3 ATD: Thanks. 
!4 (break) 
15 JUDGE: We've got the tox and we're back on the record with 
16 Stephen Wells 941000063. Based on your receiving the 
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1 toxicology report will you stipulate to (inaudible) the 
2 tox? 
3 ATD: I will. 
4 ATP: Let's have this marked introduced and entered on the record. 
5 And uh# I think my motion is well taken, uh, just for the 
6 record, 8.4 grams which I don't think would mean a (inaudible) 
7 possession. 
8 JUDGE: Your motion is well taken because the court wasn't going 
9 to bind it over on possession. 
10 ATP: I'm glad Mr. Russo heard that. 
11 ATD: And I uh, for purposes of the record we don't object to the 
12 faxed report. It seems that we have accurate data here. 
13 JUDGE: The fax can be submitted then. I'm assuming it shows 
14 that there was a test done and cocaine and marijuana 
15 found. 
16 ATD: Yes. 
17 JUDGE: All right. The State's rested. And Miss Bowman? 
18 ATD: We would present no evidence. Urn, Mr. Wells, you can sit 
19 down. You have the right to take the stand and testify at 
20 your prelim. It's my advice to you not to do that. Do you 
21 want to follow that advice? 
22 DEFENDANT: Yes. 
23 JUDGE: Do you submit it? 
24 ATD: We would submit it. 
25 JUDGE: All right. Based upon what I've heard here today it's 
26 the finding of this court that there is probable cause 
24 
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1 that the (inaudible) was in possession of a controlled 
2 substance; uh, two counts, the first count being a third 
3 degree felony for cocaine, the second count being a class 
4 B misdemeanor for marijuana, were committed, and that 
5 Stephen Wells committed it. That's based on the evidence 
6 of the cocaine and marijuana being found and the 
7 toxicology reports substantiated that those were the 
8 drugs. So if bound over to District Court you will 
9 appear.•• 
10 ATD: Should go to Frederick cause we had him before... 
11 CLERK: On May 13th? 
12 JUDGE: It's probably showing a past appearance on this case 
13 because it was remanded back, so you need to just keep 
14 going to the continued dates. 
15 ATD: Oh. 
16 JUDGE: Keep going, keep going bring it up to where we are. 
17 ATD: And then could we get the District Court number? 
18 ATP: I have the District Court number. 
19 ATD: Okay. 
20 CLERK: September 9th at 9 a.m. 
21 ATD: September 9th? Okay. 
22 ATP: The District - the original District Court number was 
23 941900344. 
24 JUDGE: That was F r e d e r i c k s ? 
25 ATP: That's c o r r e c t . 
26 ATD: That 's c o r r e c t . 
25 
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1 JUDGE: Ok. Mr. Wells, uh, ask you to please stand. Let me 
2 arraign you. Is your true and correct name Stephen Laine 
3 Wells? 
4 DEFENDANT: Yes, Your Honor. 
5 JUDGE: Date of birth, please? 
6 DEFENDANT: It#s uh, December 20, 1964. 
7 JUDGE: Thank you. Mr. Wells, you've been charged by information 
8 in Count I of possession of controlled substance a third 
9 degree felony. 3809 South 400 East Salt Lake City, UT 
10 about December 27th, 1993, in violation of Title 58, 
11 Chapter 37, Section 87184. Utah Code Annotated. And as a 
12 party to the offense you did knowingly and intentionally 
13 have in your possession a controlled substance, to wit, 
14 cocaine, a Schedule 2 controlled substance. We#ll strike 
15 that one. (inaudible) Count II, unlawful possession of 
16 controlled substance, a Class B Misdemeanor occurring at 
17 the same address on or about the same date, in violation 
18 of Title 58, Chapter 37, Section 82Ai Utah Code 
19 Annotated. And that you did knowingly and intentionally 
20 have in your possession a controlled substance to wit, 
21 marijuana, a schedule 1 controlled substance. You are 
22 required to enter a plea to these charges. That plea is? 
23 ATD: Not guilty. 
24 DEFENDANT: Not guilty. 
25 JUDGE: That plea will be entered. Uh, there will be a 
26 scheduling conference. Do you want to withdraw your 
26 
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1 exhibit of the tox report or do you want it to stay in 
2 the file? 
3 ATP: Uh, whatever the court would prefer. 
4 JUDGE: Would you have another copy - do you have the original? 
5 ATP: I do. 
6 JUDGE: Okay. 
7 ATD: Okay. We'll see you the ninth. 
8 DEFENDANT: The ninth? 
9 ATD: That's on a Friday. At 9. 
10 DEFENDANT: At 9 a.m.? 
11 ATD: Yeah. And then we'll set it for Motion to Suppress. 
12 DEFENDANT: Okay. Thanks, Betsy. Have a nice day. 
13 ATD: Thanks. You too. 
14 ATP: Thank you, Your Honor. 


















P R O C E E D I N G S 
THE COURT: This i s the t ime s e t for hea r ing on the 
d e f e n d a n t ' s motion t o suppress in t h e ma t t e r of S t a t e of Utah 
4
 J ve r sus Stephen Laine Wel l s , case number CR-94-344. 
5
 Counsel , s t a t e your appearances for the r e c o r d . 
6
 MR. CHRISTENSEN: Mike Chr i s t ensen for t h e s t a t e , 
7
 your Honor. 
8
 MS. BOWMAN: Betsy Bowman on behalf of Mr. Wells. 
9
 THE COURT: And Mr. Wells is present with you, Ms. 
10
 I Bowman? 
MS. BOWMAN: Yes, he's in custody. 
THE COURT: All right. Let me state for the record, 
I've reviewed the Memorandum that you've submitted in support 
of your motion, Ms. Bowman. 
Mr. Christensen, you may begin. 
MR. CHRISTENSEN: Yes, your Honor. Ms. Bowman and 
I have talked initially about possibly stipulating to the 
facts as presented in the preliminary hearing, although 
there's much more to add. 
Basically, it's the state's contention with regard 
to the arrest that the co-defendant and the defendant himself, 
22
 j that they had knowledge of the warrants existing at the time 
23
 J they were there to effectuate them. When the defendant came 
24
 I to the door, he initially saw the one officer who he did 
25
 not know, denied that he was in fact Stephen Wells. Officer 
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Russo was there present immediately adjacent to the door, 
came into view* Mr. Wells saw him, fled down the stairs, 
apparently reached into his pocket. At that point in time 
they announced that they were there to serve warrants for 
both of them, both the defendant and the co-defendant, and 
that they would use force if it were necessary to effectuate 
those warrants. 
The officers did make the arrest by breaking into 
the house and going downstairs, and it's the state's con-
tention that they did not need search warrants at that point 
in time they were there to effectuate the arrest. 
The Rules of Criminal Procedure provide for the use 
of force, including breakage, if necessary, to get into 
the home for that purpose. They did so, and the co-defendant 
directed them to drugs that were there present, and that was 
the basis of the seizure. 
The officers had knowledge of Mr. Wells through 
numerous other arrests; in fact, numerous other searches 
of the residence for both the defendant and the co-defendant. 
It was the co-defendant who directed them to the 
drugs. They were seized in a jacket that was owned by Mr. 
Wells. He never denied that fact of ownership, never denied 
in fact that he was the possessor of the drugs at that time. 
77-7-7 provides for force in making arrests. 
77-7-11 states you do not have to have an actual warrant in 
a ft A * o A 
your possession for the purpose of effectuating arrest. In 
fact, there were two warrants that were outstanding for 
these two individuals and they were arrested pursuant to 
those warrants. I believe the line of cases in the state of 
Utah affecting arrests clearly would allow for the breaking 
and entering after announcement was made, particularly in 
light of the fact that the defendant fled down the stairs. 
Therefs good indication that he had been fleeing from the 
arrest or to destroy drugs. The officers had been there on 
other occasions for the purposes of drug arrests and again, 
it's the state's contention it was clearly appropriate. 
We have our officers here who were there, who made 
the search, who were also part of the chain and who handle 
both the defendant and the co-defendant, but I believe the 
transcript and testimony indicates that. I believe Ms. 
Bowman is going on the issue of a search warrant, and I 
don't think that's required when effectuating an arrest 
warrant. 
THE COURT: All right, Mr. Christensen. 
Ms. Bowman, do you wish to respond? 
MS. BOWMAN: Yes, your Honor. Just very briefly, I 
think that I'm not disputing that they had a right to 
arrest the two parties in the home based upon them having 
arrest warrants. What we are saying is that they then did 
not have a right to search anything beyond perhaps their 
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person or something that was about to be destroyed or 
something they were reaching for, under one of those exigent 
circumstances outlined in our memo. Then they would have 
plain view, a right to do something else. They did not have 
the right, though, to go plowing through other pieces of 
property in the home, opening up this jacket. 
If they believed that Ms. Jensen's statements were 
reliable as to where these drugs were, that there were drugs, 
they could have easily secured the area and done a telephonic 
search warrant, let a magistrate decide if that were 
probable cause, but we still need a magistrate to decide 
whether or not it's probable cause for them to search beyond 
any of those exigent circumstances. If the drugs had been 
found on their person, that, of course, would be admissible. 
If they were seen trying to destroy these drugs, that might 
be another issue we have to develop the facts on. 
We don't have that before us because Deputy Russo 
testified that he didn't know what Mr. Wells's hands — what 
the hand was doing. He didn't see anything at the time of 
the — when Russo broke — or before Russo broke down, 
Wells apparently reached into his pocket. It could have 
been for a Kleenex, for all we know. We just don't know, 
and Russo admitted that he didn't know what was going on 
with that action, but if he had seen drugs at that point, 
that would be a different issue. 
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None of those exigent circumstances exist that would 
allow the officers to go searching for property within the 
home because they did not have a search warrant for the 
home, and that's our argument. 
If you feel like you need additional testimony, 
other than what's in the prelim transcript — I know it's not 
the cleanest transcript. There are some inaudiblesf but 
I've reviewed that. I don't think there's any inaudible going 
to the point that we're arguing, but we could present evidence 
or the state could, if you feel you need it. 
THE COURT: All right, Ms. Bowman, thank you. 
It seems to me that based upon what is being argued 
by the defense in the Memorandum, the issue of the appro-
priateness of the arrest is not being challenged. The 
question here has to do with whether or not the officers had 
reason to believe under one of the four exigent circumstance 
exceptions to the search warrant issue, whether or not they 
had reason to believe that either drugs present on the 
premises would or could be destroyed, or that the defendant 
in this instance would have fled the officers, it is argued, 
after the time he was placed under arrest, that is, cuffed. 
What exception to the search warrant requirement, 
or exceptions, are you relying on, Mr. Christensen, to support 
your claim that the search or the seizure, that is, of the 
drugs in question was reasonable or provided for under the 
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exigent circumstances? 
MR. CHRISTENSEN: Your Honor, first of all, there's 
no requirement that a search warrant has to be had for the 
purpose of making an arrest. The officer initially knocked, 
as I indicated. The defendant comes to the door, misrepre-
sents to the officer that he is in fact Stephen Wells. 
Okay. When he sees Officer Russo, who he knows, he 
then flees and goes down the stairs yelling, "It's Russo again 
it's Russo again." That, in the context of reaching into 
his pocket, I submit, gave the officers the basis for using 
force into the house. It was an exigent circumstance. 
He could have been going for a weapon arguably; he could 
have been going to discard evidence. 
THE COURT: I understand that part of it, and I 
don't think that's what's being challenged here. The entry 
into the home and the making of the arrest are not being 
challenged. 
MR. CHRISTENSEN: Right. 
THE COURT: What's being challenged is once the 
defendant was in custody, that is, handcuffed and in 
custody, what was it that then would allow or authorize 
the officers to go the step further of going into another 
location in the home to seize the drugs in question? 
MR. CHRISTENSEN: Several things. First of all, 
the marijuana itself was found on the counter in the home in 
onni A* 
plain view, in the proximity of the two co-defendants. 
Also the co-defendant, Kelly, directed the officer 
to the jacket. It wasn't the officer that went to the 
jacket himself. It was the co-defendant when she was asked 
where the cocaine was, because they'd known about the cocaine 
before, who takes the officer to the jacket, and it's 
recovered in a slit in the lining of the jacket itself. 
The officer doesn't have to search. It's the co-defendant 
who takes him there to that jacket for that purpose. That's 
the second step. 
The first is the plain view with the marijuana which 
is found on the counter in the same area of the basement. 
The co-defendants are cohabiting, so I'd submit you've got 
plain view, plus you've got the defendant herself who is 
taking the officer to that location. 
Now, the officer, once he goes to that jacket, 
obviously he checked the jacket, made sure there weren't 
weapons there, and the defendant herself showed him where 
the slit was in the jacket with the cocaine. 
I submit you've got plain view, you've got exigence 
in terms of searching for the weapon, but they confine 
themselves to that. It's not a broad search of the premises 
that takes place at that point in time. There's the jacket, 
the counter where the marijuana is found, and later on, 
consensual search for the safe where the money is recovered, 
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but I don't think the money itself is relevant because we 
struck the portion of possession with intent at the 
preliminary hearing anyway. 
THE COURT: I've not looked at this botched 
transcript all that closely yet. I plan to, but I've 
glanced through it. 
My understanding was that there was the cocaine 
found in the lining of the jacket, and I thought the 
marijuana was found in a vacuum. 
MS. BOWMAN: It was, your Honor. 
MR. CHRISTENSEN: Some was there, but there was 
also some found on the countertop, as well. 
MS. BOWMAN: Your Honor, I think there is no 
testimony that any was found in plain view. Page 20 of the 
transcript, I'm specifically asking Russo, "You don't have 
any further evidence of ownership on what was inside the 
vacuum cleaner?" And he did not have any evidence of who 
owned that, and I'm just looking for an earlier cite — I 
don't think there's anything in the prelim transcript 
indicating anything was in plain view. 
THE COURT: Nor do I. If you can point me to it, 
Mr. Christensen. 
MR. CHRISTENSEN: I don't know if it's in the 
transcript, your Honor, but we have the officer here who did 
not testify at the preliminary hearing who would verify that. 
ftOM 4* 
THE COURT: All right, folks, you start out by 
asking me to rule on this matter on the basis of the trans-
cript that's done at the preliminary hearing, and now, 
of course, we're getting into matters beyond the scope of it. 
I don't know what you want me to do. I can only 
rule one way or the other. 
MR. CHRISTENSEN: And I think, your Honor, with 
respect to that portion, since you're focusing on that 
issue, I think we need to call the officer for that purpose 
who did not testify at the preliminary hearing and again, 
we're narrowing what we have to do this morning, but — 
MS. BOWMAN: Your Honor, page 4 at the bottom of 
the page, line 24, "She said look in the vacuum cleaner 
because he hid some marijuana in the vacuum." 
And then the next question, "Did you retrieve marijuan^ 
and cocaine from those areas?" 
THE COURT: Well, I think, counsel, the way to pursue 
this matter in an orderly fashion is let you go ahead, Mr. 
Christensen, and present whatever evidence you think is 
pertinent to the question of the exigent circumstance 
authorizing the seizure of the drugs found not on the person 
of the defendant, okay? So let's proceed. 
Call your first witness. 




THE COURT: If you have other witnesses in the 
courtroom, I'll ask you, gentlemen, please, to wait outside. 
The Bailiff will tell you when it's time to come in. 
G A R Y S T E R N E R , having been duly summoned 
and sworn as a witness by and on behalf of the plaintiff, 
took the stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. CHRISTENSEN: 
Q Officer, for the record, state your full name and 
occupation, please. 
A Gary Sterner, deputy sheriff, Salt Lake County. 
Q Deputy Sterner, on December 27th of 1993, did you 
make an arrest of one Stephen Laine Wells? 
A I assisted in that arrest, yes. 
Q Who else was present with you at that time? 
A Deputy Christensen, Deputy Russo, and Deputy Paul 
Barker. 
Q And the two co-defendants that were arrested by you 
on that occasion, what are their names? 
A Stephen Wells and Kelly Jensen. 
Q Are you acquainted with those individuals from 
past investigations? 
A I am. 



























A Yes, he was. 
Q On the day or evening in question, can you describe 
what you did with respect to that arrest of the two 
individuals? 
A I entered the residence first, went downstairs where 
I encountered Steve Wells at the bottom of the stairs. I 
placed him against the wall, placed him under arrest at 
that point. 
Deputy Christensen and Barker went past me and 
found Kelly Jensen hiding, where they placed her in hand-
cuffs. I'd been bitten by Mr. Wells's dog, so I sat with 
the defendant Kelly Jensen in the bedroom adjacent to where 
she was found. 
Being familiar with her on different occasions, I 
was discussing what had gone on. As we entered that bedroom, 
across the bed — 
MS. BOWMAN: Your Honor, I'm going to ask that we 
proceed by question and answer. 
THE COURT: That's fair. 
Q (By Mr. Christensen:) What did you observe when you 
were at that point in the location and time? 
A As I entered the room, across the bed was a baggie 
which contained some marijuana, or green, leafy substance 
24
 which appeared to be marijuana. 
25
 Q Had you seen marijuana before? 
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A I had. 
Q Would you be ^apable of identifying it if you were 
to see it at that point in time? 
A Yes, I would. 
Q Did you inquire of Ms. Jensen about that? 
A I asked her if it was hers. She stated — 
MS. BOWMAN: Objection to her hearsay, your Honor. 
MR. CHRISTENSEN: Goes to probable cause, your 
Honor. 
MS. BOWMAN: Your Honor, I think it's more serious 
in a motion to suppress. 
THE COURT: The objection is sustained. What she 
said is not going to be admissible. 
Q (By Mr. Christensen:) What did you do as a result of 
her conversation with you? 
A I walked over and picked up the marijuana. As I 
did so, next to — or on the floor next to where the marijuana 
was was two pipes used for smoking marijuana. 
Q Were you the one that was at the door initially when 
the arrest was to be effectuated? 
A No, I wasn't. 
Q Who was at the door? 
A Deputy Barker. 
Q Where were you positioned at that time? 
A I was in the front of the residence at the time. 
13 
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Q So you're holding security then? 
A Yes. 
Q Was the marijuana, or the suspected marijuana that 
you saw and observed at that time with the pipes taken into 
evidence? 
A Yes, it was. 
Q To your knowledge, was it toxicologized for purposes 
of ascertaining whether or not it was a controlled substance? 
A I have no knowledge what it was. 
Q Did you go from there to do anything else, once 
you had discovered the suspected marijuana? 
A I stayed in that room with Ms. Jensen. 
Q What did you observe Ms. Jensen to do or say while 
you were there? 
A She was sitting on the bed. I asked her where the 
cocaine was. 
Q Did she do anything relative to your question in 
terms of leaving or going other places in the house? 
A Not while I was with her, no. 
Q Did you ever see a vacuum cleaner? 
A I did. 
Q And how did you see the vacuum cleaner? Who directed 
your attention to that? 
A Ms. Jensen. 
Q Where was t h a t l oca ted? 
14 
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A It was in the family television area of the down-
stairs as you entered into that room. 
Q And did you assist in the search of that? 
A I did not. 
Q Do you know who did that? 
A I believe it was Russo. 
Q Was Ms. Jensen yelling or speaking in a tone that 
could be heard in other portions of the house? 
A When she wasn't yelling that I know of, she was 
speaking out. 
Q Was Officer Russo talking to her at that point in 
time? 
A He had come in and talked to her on different 
occasions in and out of the room. 
Q Later on was she allowed to go to other portions 
of the room or the house at Officer Russo's request? 
A I don't recall. 
MR. CHRISTENSEN: I have nothing further of this 
witness, your Honor. 
THE COURT: All right. 
CROS S-EXAMINATION 
BY MS. BOWMAN: 
Q This baggie that you found, how many feet away 
from Ms. Jensen was it? 
A Six feet. 
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Q Six feet. She was under arrest at the time? 
A She was. 
Q And you are sure that that was submitted for 
analysis? 
A I said I didn't know if it was. 
Q Don't know. Okay. 
Who did the final submission of suspected drugs for 
analysis? 
A I believe it was Russo. 
Q Okay, and have you looked at the reports as to what 
was submitted? 
A I have not. 
Q Do you if any fingerprints were done on that? 
A I do not. 
Q How about on the pipes? 
A I don't have any idea. 
Q And she's a known drug user? 
A She is. 
Q And she had an arrest warrant out on a drug case? 
A I believe it was a drug case. 
Q And you were in uniform at the time? 
A Yes, I was. 
Q Did you say you were directed to the vacuum cleaner 




Were you directed to the vacuum cleaner at some point? 
A I wasnft. 
Q You weren't. 
Other people were? 
A Yes. 
Q You overheard Kelly directing people to the vacuum 
cleaner? 
A Telling them where there was some marijuana, yes. 
MS. BOWMAN: Nothing further. 
THE COURT: All right. Deputy, you may step down. 
Thank you. 
MR. CHRISTENSEN: Your Honor, does the Court have 
the exhibits from the preliminary hearing? 
THE COURT: No. 
MR. CHRISTENSEN: There should have been a tox 
report that was part of the — 
THE COURT: Well, there's nothing pending before 
me which would seek to undermine any analysis or lack 
thereof. 
MR. CHRISTENSEN: No, other than there was marijuana 
that was analyzed as part of that report that's from 
toxicology. 
MS. BOWMAN: There was, but it's my understanding it 
was from the vacuum cleaner. 
THE COURT: There is an exhibit in the file marked 
17 
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P-l which purports to be a crime lab report signed by 
Lisa Poole, criminologist, that relates to examination of 
cocaine, test item one for cocaine, and in addition, a 
plastic bag with 19.7 grams of crushed marijuana, and I 
can't determine from this report whether or not it was 
analyzed. It appears that it was not analyzed. 
MS. BOWMAN: I think that that's probably correct. 
We could put Deputy Sterner back on to testify about the 
amount in the baggie, but it's my understanding that's not 
what was charged because of the weight in the tox report. 
(Whereupon, the witness, GARY STERNER, resumed 
the stand and continued to testify as follows:) 
Q (By Ms. Bowman:) Mr. Sterner, this baggie that you 
found, are you trained in estimating weight in looking at a 
known quantity of green, leafy substance? 
A I have had some training. 
Q What's your training in that area? 
A I've spent approximately a year and a half with 
metro narcotics. I've gone to different training courses. 
Q And you feel that you can look at a baggie of green, 
leafy substance and pretty much guess about what it weighs? 
A Approximate. Not real close. 
Q What would be your best guess, if you're able to, 
as to what that baggie weighed on that day? 
A Two to three grams. 
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Two to three grams, which would be how much of an 
ounce? A sixteenth? Or — 
A Probably. 
Q How many grams are in an ounce? Close to 30? 
A Yeah, 32 I believe. 
Q Okay. Do you know whether or not that what you 
purportedly found in the baggie is what Mr. Wells was 
charged with? 
A I don't know. 
Q You don't know, so you don't know if the charge 
that he's looking at has to do with what you found? 
A No, I don't. 
MS. BOWMAN: Okay. Thank you. 
MR. CHRISTENSEN: I have nothing further of this 
witness. 
THE COURT: All right, Deputy, you may step down. 
Thank you. 
E ^ £ £ 1. B X £ E £ S . O ' having been duly 
summoned and sworn as a witness by and on behalf of the 
plaintiff, took the stand and testified as follows: 
DIRECT EXAMINATION 
BY MR. CHRISTENSEN: 
Q Officer, for the record, state your full name and 
occupation, please. 
A E. Robby Russo. I'm a detective with the Salt Lake 
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County Sheriff's Office Homicide Task Force. 
Q Detective Russo, were you responsible — one of the 
officers responsible for the arrest of Stephen Laine Wells 
on December 23rd of 1993? 
A I was. 
Q And you were the officer who initially was acquainted 
with Stephen Wells; is that correct? 
A Yes, sir. 
Q Have you used Mr. Wells before in various police 
operations? 
A Yes. 
Q And in what capacity? 
A As an informant. 
Q Do you know him to utilize controlled substances 
unlawfully? 
A Yes, sir. 
Q How many times have you had occasion to arrest and/or 
search Mr. Wells or his premises? 
A On at least four. 
Q And the premises searched on the night in question, 
had you been there before? 
A Yes. 
Q Are you acquainted with Kelly Jensen? 
A I am. 
Q And do you know her to also be a narcotics user? 
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Q On the night in quest ion, who was with you at the 
time? 
A Deputy Sterner, Deputy Paul Barker and Deputy Paul 
Christensen. 
Q There was testimony at the preliminary hearing, 
and you testified on that occasion, did you not? 
A I did. 
Q Is there any question in your mind that Mr. Wells 
knows who you are? 
11
 I A None. 
Q Were you wearing any disguises that evening? 
13
 | A None. 
14 !
 Q Were you in uniform or in plain clothes? 
I 
15 A Plain clothes. 
Q You indicated — and I'm going to skip, your 
Honor, what's been already testified to at the preliminary 
hearing, unless the Court wishes to delve into that again. 
THE COURT: No, there's no reason to go into it 
again. 
Q (By Mr. Christensen:) Deputy Russo, there's been 
22
 | testimony, and in fact, charges filed against Mr. Wells 
for possession of controlled substance, to-wit, cocaine, 
24
 j as well as marijuana. Are you acquainted with the marijuana 
that was found at the residence that evening? 
21 
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1 A Yes. 
2 Q And could you describe for the Court as best you can 
3 where the sources of marijuana came, or where it was found 
4
 in the house? 
5 MS. BOWMAN: Well, I'm going to object and ask that 
6 that be limited to what Mr. Wells is charged with. He's 
7 charged with one count of possession of marijuana, as far 
8 as marijuana. 
9 THE COURT: Well, what is being sought here to be 
10
 suppressed is what is charged, obviously. However, to the 
11
 extent that this officer's observations go somewhat beyond 
12
 what was actually charged in support of the claim that the 
13




 I Now, proceed as you will, and as to any specific 
question to which you object, I'll entertain your objection. 
17
 I MR. CHRISTENSEN: Also I might point out, your Honor, 
18
 I it doesn't matter where the marijuana is found. If they 
19
 charged one count of marijuana possession, it can come from 
20 several different sources and that wouldn't rise to a 
21
 separate count of possession, I suspect. 
22
 Q (By Mr. Christensen:) Officer Russo, do you recall 
23
 where the source of marijuana came? 
24
 A They were two. 
25
 Q Can you describe those for the Court, please? 
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A One was in a vacuum cleaner that I was directed to 
by Kelly Jensen, and the other Deputy Sterner found on the 
counter in the basement. 
Q Now, you had Kelly Jensen personally take you to 
the vacuum cleaner; is that correct? 
A Yes, sir. 
Q And you recovered the items from the vacuum cleaner? 
A Yes, sir. 
Q And the other item was — how did you come into 
custody of that? 
A The other item being the other quantity of marijuana, 
Deputy Sterner handed it to me. 
Q Did you become the chain officer at that point in 
time? 
A I did. 
Q And you booked the items into evidence? 
A Yes, sir. 
Q What amounts are we talking about here in terms of 
marijuana that was seized? 
A In the vacuum, I believe there was about a quarter 
of an ounce. 
Q And that would be how many grams, approximately? 
A Seven. 
Q And in the counter seizure, how much are we talking 
about there? 
23 
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A I believe just a smaller user amount, one gram or so. 
Q In your police report, I believe you indicated — 
well, in the tox report, I guess, there's approximately — 
MS. BOWMAN: I'm going to object to any leading 
questions. 
Q (By Mr. Christensen:) How much would 19.7 grams be 
in terms of quantity for an ounce? 
A Three-quarters of an ounce. 
Q All right, and would that be consistent with what 
you found at the time? 
A Yes. 
Q All right, and was — the vacuum cleaner had a 
quantity in it and the counter had a quantity in it. Which 
of the two had the most? 
A The vacuum. 
Q Were they both packaged the same? 
A Inbaggies, I believe so, yes. 
Q Both in the same configuration in terms of the way 
the leafy material was contained? Were there any differences 
between the two? 
A No. 
Q Anything additional that would set the two apart 
in terms of how they appeared when you seized them, or had 
them brought to you? 
A No. 
24 
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1
 Q And the cocaine itself, how big of a quantity are 
2
 we talking about? 
3
 A I believe that was a quarter of an ounce. 
4
 Q And that was only seized from the jacket lining; is 
5
 that correct? 
6
 A Yes. 
7
 Q When you observed Mr. Wells initially at the door 
8
 and then later on going down the stairs, did he say or do 
9




 J Q What did you hear him say? 
A He began yelling, "It's Russo," and then reached 
into his pocket and ran down the stairs. 
Q And was that the reason that you pursued him into the 
house in the fashion you did? 
A That, and I had a warrant for his arrest. 
Q Were you making announcements along the way also 
of what your puipose was, what you were there for? 
A Yes, I — the sliding glass door wouldn't open except 
for about an inch because it had a dowel in the track, so 
as far as I could get it opened, I yelled into the crack and 
demanded entry and told Mr. Wells I had a warrant for both 
24
 I he and Kelly Jensen. 
25
















through the fashion of using the shovel to break out the 
door? 
A No. 
MR. CHRISTENSEN: I have nothing further, your 
Honor. 
THE COURT: All right. Ms. Bowman? 
CROSS-EXAMINATION 
BY MS. BOWMAN: 
Q Officer Russo, you're the one who turned the suspected 
drugs into the state crime lab, correct? 
A I place ifcinto evidence and the evidence custodian 
transports it to the crime lab for us. 
Q And you testified at the preliminary hearing as to 
what regarding the chain on the drugs; do you remember? 
A I don't know that I understand what you're asking. 
Q You testified at the preliminary hearing that you 
were in charge of what happened to the drugs and how they 
were locked up and taken to the crime lab and all that? 
THE COURT: Well, counsel, he does not remember, he's 
stated. If you're going to question him regarding what he 
did testify to, go to a specific question. Give him the 
transcript so he can look at it. 
Q (By Ms. Bowman:) Did you take the drugs from the 
home, turn them into evidence? 
A Yes. 
26 
Q And then after they were turned in to evidence, did 
you then take them to the crime lab for analysis? 
A At that time we were going through a transition 
and some of the times we would take them to the crime lab, 
and some of the times Deputy Cleverly, who is the evidence 
custodian, would take them to relieve our caseload, and 
I don't remember. 
Q You don't know who took them to the crime lab? 
A I don't recall. 
Q And did you then check the toxicology report which 
was eventually done? 
A Yes. 
Q And the toxicology report, do you know if two 
baggies of marijuana were turned in for analysis for 
suspected marijuana to the crime lab? 
A I don't. I think, as a matter of fact, only one was 
turned in because we only — it's expensive to have more 
than one of them tested. 
Q And that was the larger of the two baggies from 
the home? 
A Right. 
Q And that was what was in the vacuum cleaner? 
A Yes. 
Q And that was what Mr. Wells was charged with, as 
far as you know? 
27 
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A Yes. 
Q And nothing else was analyzed, as far as you know, 
by the state crime lab? 
A Other than the cocaine. 
Q Other than the cocaine. 
Nothing further. 
THE COURT: Deputy Russo, there was an indication 
when you made entrance into the home that it was subsequently 
determined that the home contained only two occupants, those 
who were arrested? 
THE WITNESS: Yes, sir. 
THE COURT: When was the determination that those 
were the only two occupants of the home made, before or 
after the defendant was placed in handcuffs? 
THE WITNESS: After. 
THE COURT: All right. If there's nothing further, 
counsel, Deputy, you may step down. Thank you. 
MR. CHRISTENSEN: I have nothing further, your Honor. 
THE COURT: All right. Do you have anything that you 
want to present in the way of evidence, Ms. Bowman? 
MS. BOWMAN: No, your Honor. 
THE COURT: All right, counsel, I believe that your 
positions are fairly well stated. I certainly — I've 
reviewed your memo, Ms. Bowman. I know your position. 
Do you wish to add anything at this point, Mr. 
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Christensen? 
MR, CHRISTENSEN: I don't. 
THE COURT: All right. I'm going to take the matter 
under advisement. I'll ask you to stay in the vicinity 
while I consider my ruling. 
(Whereupon, a recess was taken.) 
THE COURT: The defendant and both counsel are 
present. 
This Court, having now further considered the 
transcript of the preliminary hearing, considered the 
evidence elicited in this matter, is prepared to rule. 
The defendant seeks by this motion to suppress to 
have illegal narcotics seized by the arresting officers 
on the 27th of December of 1993 suppressed because, it is 
argued, that when the seizure was effected, the defendant 
was already in custody and there was no exigent circumstance 
justifying the seizure. 
The pertinent facts based on the preliminary 
transcript, as well as the testimony*here, establish by a 
preponderance as follows. 
The defendant and his roommate, Kelly Jensen, were 
both known illicit drug users to the arresting officers. 
The defendant had previously been used as an informant and 
had been arrested and searched at least four times previously, 
On December the 27th, 1993, armed with an arrest 
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warrant for the defendant, the officers went to his home. 
Upon arriving at the home, the defendant observed Officer 
Russo outside a glass sliding door and yelled, "It's Russo 
again," et cetera, and ran down stairs and pulled something 
out of his pocket. 
The defendant refused the officers' entry into the 
premises after being advised they had an arrest warrant 
for him. The officers, four in number, had to force entry 
by breaking the glass door. Officer Sterner was attacked 
and bitten by the defendant's dog while in pursuit. 
Sterner observed the defendant at the bottom of the 
stairs and placed him under arrest and cuffed him. 
At this point, the other officers found Kelly 
Jensen hiding in a bedroom and arrested her. She had an 
outstanding warrant. Upon Jensen's arrest, Sterner went 
into the bedroom and observed in plain view a baggie with 
marijuana which he recognized by prior training and 
experience. 
Upon retrieving the marijuana, he observed two 
pipes used for smoking marijuana in plain view on the floor. 
Sterner overheard Jensen at her arrest tell Russo there was 
cocaine in the defendant's jacket lining and more marijuana 
in a vacuum, which were seized. 
The jacket was examined. The defendant's jacket was 
examined for weapons and the drugs were discovered. 
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The officers were not aware of potential other 
occupants in the house until sometime after the arrests 
and seizure. They did not know that the two participants 
were alone in the house. 
When the officers left the house, indeed, they 
contacted a friend of the defendant's to secure the premises 
since there was a broken door. 
The seizure of the contraband under these circum-
stances without a search warrant is allowable only if it 
meets one or more of the four exigent circumstance requirement^, 
specifically, that the officers were in hot pursuit of a 
fleeing felon, or that there was the potential for imminent 
destruction of evidence, or that there was a need to prevent 
the suspect's escape, or that there was a risk of harm to the 
police officers or others. 
Here the facts established by the evidence are that 
the defendant refused to respond to the warrant demand for 
entry, that a forced entry was required as the defendant 
fled, that the defendant's dog attacked one of the officers, 
that the defendant observed the officers and started running 
within the home, that the officers were not aware that no 
one else was in the home besides the defendant and his 
rcommate when they were advised of the drugs and took posses-
sion, and when the arrests were effected, the house was 
unsecure as there was a broken door. 
31 
Aftftl fi7 
The initial marijuana discovered was in plain view 
on a counter, as were the pipes. The defendant's jacket 
was checked not only for a weapon, but for cocaine which 
was located and seized. 
The search in question was limited to the two areas 
established by the statements of the co-defendant at the time 
of the arrest. It is my view that the officers1 seizure 
of the contraband in question was justified as they were 
reasonably of the view that the destruction of the drugs was 
imminent and/or their safety was at risk. There may have 
been others residing or present in the home at the time of 
the seizures unknown to the officers. Consequently, the 
motion to suppress is denied. 
Mr. Christensen, you prepare the Findings of Fact, 
Conclusions of Law and Order. 
MR. CHRISTENSEN: I will, your Honor. 
THE COURT: All right, counsel, if there's nothing 
further, we'll be in recess. 
(Whereupon, the proceedings were concluded.) 
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